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THE  COURT  ARBITRATION  AUTHORIZATION 

ACT  OF  1993 


WEDNESDAY,  MAY  5,  1993 

House  of  Representatives, 
Subcommittee  on  Intellectual  Property 

AND  Judicial  Administration, 
Committee  on  the  Judiciary, 

Washington,  DC. 

The  subcommittee  met,  pursuant  to  notice,  at  10:08  a.m.,  in  room 
2237,  Raybum  House  Office  Building,  Hon.  William  J.  Hughes 
(chairman  of  the  subcommittee)  presiding. 

Present:  Representatives  William  J.  Hughes,  Don  Edwards, 
Carlos  J.  Moorhead,  Howard  Coble,  F.  James  Sensenbrenner,  Jr., 
and  Bill  McCollum. 

Also  present:  Hayden  W.  Gregory,  counsel;  Edward  O'Connell, 
assistant  counsel;  Phyllis  Henderson,  secretary;  and  Joseph  V. 
Wolfe,  minority  counsel. 

OPENING  STATEMENT  OF  CHAIRMAN  HUGHES 

Mr.  Hughes.  The  Subcommittee  on  Intellectual  Property  and 
Judicial  Administration  will  come  to  order. 

Good  morning  and  welcome  to  the  hearing  of  the  Subcommittee 
on  Intellectual  Property  and  Judicial  Administration  on  H.R.  1102, 
the  Court  Arbitration  Authorization  Act  of  1993. 

In  conjunction  with  our  discussion  of  H.R.  1102,  we  will  also  be 
discussing  what  is  happening  in  alternative  dispute  programs,  gen- 
erally, in  the  Federal  courts  under  the  aegis  of  the  Civil  Justice  Re- 
form Act  of  1990. 

Today's  hearing  is  a  followup  to  an  oversight  hearing  we  held 
last  May.  The  existing  authorization  for  pilot  court-annexed  arbi- 
tration expires  on  November  19,  1993.  The  purpose  of  last  year's 
hearing  was  to  begin  consideration  of  the  future  of  the  program 
after  that  particular  date. 

H.R.  1102  would  remove  the  sunset  and  authorize  all  Federal 
courts  to  adopt  in  their  discretion  local  rules  for  arbitration  to  be 
either  mandatory  or  voluntary. 

Court-annexed  arbitration  is  only  one  of  a  number  of  alternative 
dispute  resolution  programs  available  to  the  courts.  We  will  also 
hear  testimony  today  regarding  other  model  dispute  resolution  pro- 
grams that  have  grown  out  of  the  Civil  Justice  Reform  Act  of  1990, 
which  emanated  from  this  subcommittee. 

The  Federal  Judicial  Center  completed  a  study  of  court-annexed 
arbitration  in  10  district  courts  on  October  4,  1991,  and  a  copy  of 
that  report  has  been  supplied  to  each  of  the  members  of  the  sub- 
CD 


committee.  That  study  indicated  that  the  pilot  programs  in  the 
courts  were  meeting  their  goals  of  first  providing  options  to  liti- 
gants; second,  reducing  costs  and  time  of  litigation;  and,  third,  re- 
ducing the  burdens  on  the  courts.  The  report  also  indicated  that 
the  mandatory  programs  were  more  successful  than  the  voluntary 
programs. 

We  will  pursue  with  our  witnesses  what  new  information  is 
available  in  this  area  as  well  as  any  other  suggestions  that  they 
might  have  on  alternative  dispute  resolution  generally. 

Our  witnesses  today  are  in  a  unique  position  to  inform  the  sub- 
committee of  these  ongoing  innovative  activities.  I  would  hope  that 
they  could  also  provide  us  with  projections  for  the  future  as  well 
as  how  best  we  can  support  them.  We  look  forward  to  the  testi- 
mony. 

[The  bill,  H.R.  1102,  follows:] 


103d  congress 
1st  Session 


H.R.1102 


To  make  permanent  chapter  44  of  title  28,  United  States  Code,  relating 

to  arbitration. 


IN  THE  HOUSE  OF  REPRESENTATIVES 

February  24,  1993 

Mr.  Hughes  (for  himself  and  Mr.  Moorhead)  introduced  the  followng  bill; 

which  was  referred  to  the  Committee  on  the  Judiciary 


A  BILL 

To  make  permanent  chapter  44  of  title  28,  United  States 
Code,  relating  to  arbitration. 

1  Be  it  enacted  hy  the  Senate  and  House  of  Representa- 

2  tives  of  the  United  States  of  America  in  Congress  assembled, 

3  SECTION  1.  SHORT  TITLE. 

4  This  Act  may  be  cited  as  the  "Court  Arbitration  Au- 

5  thorization  Act  of  1993". 

6  SEC.  2.  REMOVAL  OF  REPEAL. 

7  Section  906  of  the  Judicial  Improvements  and  Access 

8  to  Justice  Act  (28  U.S.C.  651  note),  and  the  item  relating 

9  to  such  section  in  the  table  of  contents  contained  in  section 
10  3  of  such  Act,  are  repealed. 
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1  SEC.  3.  AUTHORIZATION  OF  APPROPRIATIONS. 

2  Section  905  of  the  Judicial  Improvements  and  Access 

3  to  Justice  Act  (28  U.S.C.  651  note)  is  amended — 

4  (1)  in  the  first  sentence  by  striking  "for  the  fis- 

5  cal  year"   and   all   that  follows   through   "4   fiscal 

6  years,";  and 

7  (2)  in  the  third  sentence  by  striking  ",  except 

8  that"  and  all  that  follows  tlirough  "this  Act". 

9  SEC.  4.  ARBITRATION  ALLOWED  TO  BE  ORDERED  IN  ALL 
10  DISTRICT  COURTS. 

11  (a)    Authorization    of    Arbitration. — Section 

12  651(a)  of  title  28,  United  States  Code,  is  amended — 

13  (1)  by  striking  "described  in  section  658"; 

14  (2)  by  striking  "described  in  section  658(1)"; 

15  and 

16  (3)  by  striking  the  last  sentence. 

17  (b)     Certification    of    Arbitrators. — Section 

18  656(a)  of  title  28,  United  States  Code,  is  amended  by 

19  striking  "hsted  in  section  658"  and  inserting  "which  au- 

20  thorizes  the  use  of  arbitration  under  this  chapter". 

21  (c)  Removal  of  Limitation. — Section  658  of  title 

22  28,  United  States  Code,  and  the  item  in  the  table  of  sec- 

23  tions  at  the  beginning  of  chapter  44  of  title  28,  United 

24  States  Code,  that  relates  to  such  section,  are  repealed. 
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1  SEC.  5.  EXCEPTION  TO  LIMITATION  ON  MONEY  DAMAGES. 

2  (a)  Exception. — Notwithstanding  section  652(a)(1) 

3  of  title  28,  United  States  Code,  establishing  a  limitation 

4  of  $100,000  in  money  damages  with  respect  to  cases  re- 

5  ferred  to  arbitration,  a  district  court  whose  local  rule  on 

6  the  date  of  the  enactment  of  this  Act  provides  for  a  limita- 

7  tion  on  money  damages,  with  respect  to  such  cases,  of  not 

8  more  than  $150,000,  may  continue  to  apply  the  higher 

9  limitation. 

10  (b)  Conforming  Amendment. — Section  652(a)(1) 

11  of  title  28,  United  States  Code,  is  amended  by  striking 

12  "section  901(c)  of  the  Judicial  Improvements  and  Access 

13  to  Justice  Act"  and  inserting  "section  5(a)  of  the  Court 

14  Arbitration  Authorization  Act  of  1993". 

15  (c)  Removal  of  Prior  Provision. — Section  901  of 

16  the  Judicial  Improvements  and  Access  to  Justice  Act  is 

17  amended  by  striking  subsection  (c)  (28  U.S.C.  652  note). 
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Mr.  Hughes.  The  gentleman  from  California. 

Mr.  MOORHEAD.  Thank  you,  Mr.  Chairman. 

I  would  like  to  commend  you  for  scheduling  this  hearing  on  H.R. 
1102,  the  Court  Arbitration  Authorization  Act  of  1993,  of  which  I 
am  happy  to  be  a  cosponsor.  H.R.  1102  imposes  nothing  on  our 
brethren  in  the  Federal  judiciary  other  than  it  allows  them  to  es- 
tablish by  local  rule  voluntary  or  mandatory  arbitration  programs 
tailored  to  meet  the  needs  of  their  particular  judicial  districts. 

H.R.  1102,  which  will  provide  the  Federal  courts  with  maximum 
flexibility  in  this  area  is  consistent  with  the  Federal  Judicial  Cen- 
ter Study  of  the  10  mandatory  arbitration  programs  in  which  they 
found  that  these  programs  are  providing  increased  options  to  liti- 
gants in  a  fair  manner  while  reducing  the  cost  and  time  to  disposi- 
tion as  well  as  court  caseload. 

I  must  say  that  I  am  hard  pressed  to  understand  the  argument 
of  those  who  claim  that  arbitration  somehow  represents  a  second- 
class  system  of  justice.  This  argument  is  completely  contrary  to  the 
experience  of  the  Federal  courts  with  arbitration  to  date.  Moreover, 
it  completely  ignores  the  fact  that  a  trial  de  novo  is  always  avail- 
able to  a  litigant  who  is  dissatisfied  with  the  arbitration  process. 

In  addition,  there  is  every  indication  that  arbitration  is  far  more 
cost-effective  and,  i^deed,  preferred  by  lawyers  and  litigants  for 
cases  that  do  not  involve  large  sums  of  money,  especially  when  con- 
trasted to  the  more  costly  option  of  taking  these  cases  to  trial  for 
a  final  resolution. 

Mr.  Chairman,  I  am  hopeful  that  we  will  be  able  to  expeditiously 
move  this  legislation  through  the  process,  and  I  certainly  look  for- 
ward to  the  testimony  of  our  distinguished  witnesses.  I  would  like 
to  say,  with  the  tremendous  load  that  the  courts,  both  State  and 
Federal,  are  now  having  to  carry,  it  is  vital  that  we  find  ways  to 
take  care  of  these  cases  in  a  manner  that  is  satisfactory  to  the  liti- 
gants. 

I  know,  in  many  areas  across  the  country,  we  are  going  to  these 
rent-a-judge  programs,  and  all  other  kinds  of  programs  in  order  to 
get  cases  through  the  court  system  and  get  them  disposed  of  in  a 
reasonable  period  of  time.  The  judges  who  are  best  liked  by  the 
lawyers  usually  are  those  who  are  able  to  impose  settlements  on 
the  litigants  that  are  logical  far  before  trial  ever  takes  place.  This 
is  happening  around  the  country  in  part,  in  order  to  enable  us, 
with  the  tremendous  load  of  criminal  cases  that  we  have,  to  get 
civil  cases  disposed  of.  If  you  have  to  wait  many,  many  years  for 
a  resolution  of  cases,  you  lose  much  of  the  justice  that  you  have 
gone  to  court  seeking,  and  I  certainly  am  looking  forward  to  the 
testimony  of  the  judges  here  this  morning  on  these  issues. 

Thank  you. 

Mr.  Hughes.  Thank  you,  Mr.  Moorhead. 

We  have  two  very  distinguished  panels  this  morning.  Our  first 
panelist  is  Judge  William  Schwarzer,  a  senior  U.S.  district  judge 
for  the  Northern  District  of  California,  and  Director  of  the  Federal 
Judicial  Center. 

Prior  to  his  present  position.  Judge  Schwarzer  served  as  Senior 
Counsel  to  the  President's  Commission  on  CIA  Activities  within  the 
United  States,  as  Chairman  of  the  United  States  Judicial  Con- 
ference Committee  on  Federal  and  State  Jurisdiction,  and  as  a 


member  of  the  American  Law  Institute's  Advisory  Committee  on 
Complex  Litigation.  Judge  Schwarzer  has  pubHshed  several  books 
and  numerous  articles  on  subjects  relating  to  the  Federal  courts 
and  the  administration  of  justice. 

The  next  panelist  is  Judge  Ann  Williams,  a  U.S.  district  judge 
for  the  Northern  District  of  Illinois.  Prior  to  this  position,  she  has 
been  a  law  clerk  to  the  U.S.  Court  of  Appeals  Judge  Robert  A. 
Sprecher,  an  assistant  U.S.  attorney  for  the  Northern  District  of  Il- 
linois, and  is  an  adjunct  professor  and  lecturer  at  Northwestern 
University  Law  School. 

Our  final  panelist  is  Judge  Jerome  B.  Simandle,  a  U.S.  district 
judge  for  New  Jersey  at  Camden.  Judge  Simandle  previously 
served  as  a  U.S.  magistrate  judge  in  New  Jersey,  I  might  say  with 
great  distinction,  and  as  a  clerk  for  Chief  Judge  Gerry,  and  as  an 
assistant  U.S.  attorney  in  New  Jersey. 

Both  Judges  Williams  and  Simandle  serve  on  the  Committee  on 
Court  Administration  and  Case  Management  of  the  Judicial  Con- 
ference of  the  United  States. 

We  welcome  you  here  this  morning.  Your  statements,  without  ob- 
jection, will  all  be  made  a  part  of  the  record  in  full.  They  are  very 
comprehensive.  We  hope  that  you  can  summarize,  but  you  may  pro- 
ceed as  you  see  fit.  Why  don't  we  begin  with  you.  Judge  Schwarzer. 

STATEMENT  OF  WILLIAM  W.  SCHWARZER,  SENIOR  U.S.  DIS- 
TRICT JUDGE,  NORTHERN  DISTRICT  OF  CALIFORNIA,  AND 
DIRECTOR,  FEDERAL  JUDICIAL  CENTER 

Judge  Schwarzer.  Thank  you,  Mr.  Chairman  and  Congressman 
Moorhead. 

I  appreciate  the  opportunity  to  appear  before  you  today.  I  appear 
on  behalf  of  the  Federal  Judicial  Center  and  its  Board  which  is 
chaired  by  the  Chief  Justice.  As  you  know,  the  Board  unanimously 
adopted  a  resolution  recommending  that  Congress  authorize  the  ex- 
isting pilot  courts  to  retain  their  programs  of  court-annexed  arbi- 
tration and  authorize  other  courts  wishing  to  do  so  to  adopt  pro- 
grams of  mandatory  or  voluntary  court-annexed  arbitration.  That 
recommendation  was  based  on  the  extensive  study  conducted  by 
the  Center  to  which  you  have  referred,  which  is  published  in  this 
blue  booklet  of  which  you  all  have  copies,  i 

I  don't  want  to  repeat  what  is  in  my  statement,  so  let  me  just 
touch  on  a  few  highlights  that  might  be  of  interest.  The  bottom  line 
of  the  Center's  report  is  that  in  the  districts  in  which  mandatory 
court-annexed  arbitration  has  been  in  operation,  it  has  met  with 
the  overwhelming  satisfaction  of  parties,  lawyers  and  judges. 

Some  of  the  key  data  that  the  report  disclosed  are  these:  That 
on  the  question  of  whether  arbitration  procedure  was  fair,  and 
whether  the  particular  hearing  was  fair,  over  80  percent  of  the  par- 
ties, and  over  80  percent  of  the  lawyers,  agreed  or  strongly  agreed 
that  it  was  fair. 

Interestingly  enough,  on  the  question  of  what  decisionmaker  they 
preferred,  almost  half  of  the  parties  and  half  of  the  lawyers  pre- 


lA  copy  of  the  study,  "Court-Annexed  Arbitration  in  Ten  District  Courts  (Federal  Judicial 
Center  1990)"  has  been  retained  on  file  in  the  subcommittee  and  will  be  made  available  for  re- 
view upon  request. 
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ferred  arbitration  over  either  judges  or  jury  trials  by  a  significant 
margin. 

On  the  question  of  whether  they  approved  court-annexed  arbitra- 
tion, over  80  percent  of  the  participants  either  agreed  or  strongly 
agreed. 

And  65  percent  of  the  lawyers  thought  their  clients  saved  time, 
55  percent  of  the  parties  thought  that  the  costs  were  reasonable, 
and  over  50  percent  of  the  lawyers  thought  it  led  to  earlier  settle- 
ments. 

Now  the  participating  judges  themselves,  overwhelmingly,  sup- 
ported arbitration.  That  is  significant  in  view  of  the  fact  that  the 
Judicial  Conference  gave  only  limited  support  to  the  pending  bill 
limiting  it  to  the  repeal  of  the  sunset  clause,  but  the  majority  did 
not  support  the  extension  of  the  program.  I  think  it  is  important 
to  note  that  this  matter  came  before  the  Judicial  Conference  with- 
out any  briefing,  and  without  any  discussion  of  the  facts.  The  Con- 
ference did  not  have  before  it  the  data  that  I  have  just  disclosed, 
nor  did  the  Judicial  Conference  at  the  time  realize  that  its  action 
represented  a  reversal  of  15  years  of  unqualified  support  by  the  Ju- 
dicial Conference  of  mandatory  court-annexed  arbitration.  It  is  ex- 
pected that  this  matter  will  come  up  again  in  September  for  recon- 
sideration, and  I  think  at  that  time  the  outcome  will  be  different. 

One  illustration  of  the  lack  of  information  of  the  judges  who 
voted  on  this:  One  judge  told  me  the  reason  he  voted  against  the 
resolution  was  that  he  didn't  like  the  sanctions  associated  with 
mandatory  court-annexed  arbitration.  He  had  the  idea  that  if  a 
party  chose  to  go  to  trial  de  novo  and  didn't  do  better,  there  would 
be  heavy  sanctions  imposed.  As  the  report  shows,  the  largest  sanc- 
tion imposed  is  the  fee  for  the  arbitrators,  and  that  runs,  generally, 
about  $100  or  $200.  The  report  itself  shows  the  existence  of  those 
sanctions  did  not  deter  requests  for  trials  de  novo  and,  of  course, 
the  amount  of  the  fees  is  insignificant;  if  a  party  decides  to  go  to 
trial,  the  cost  that  party  is  willing  to  assume  is  much  greater  than 
any  arbitration  fees  that  it  might  have  to  pay  as  a  result  of  not 
doing  better. 

So  what  this  report  shows  is  that  in  the  participating  districts, 
the  judges  who  knew  about  the  program  were  97  percent  for  the 
program,  either  they  were  positive  or  very  positive  in  support  of 
their  own  program,  and  not  only  that,  but  the  judges,  by  that  same 
margin,  favored  the  extension  of  this  program  to  other  districts. 

My  own  personal  experience  bears  that  out.  While  I  sat  in  San 
Francisco,  we  had  mandatory  court-annexed  arbitration  for  about 
12  years,  and  I  estimate  that  about  10  or  15  percent  of  my  cases 
I  never  saw.  It  substantially  reduced  my  load.  In  addition  to  that, 
I  don't  think  I  ever  had  a  single  trial  de  novo  coming  before  me, 
which  indicates  the  satisfaction  with  the  outcome. 

Let  me  make  one  further  point.  The  Congress  passed  the  Civil 
Justice  Reform  Act  in  1990,  and  that  act,  in  effect,  mandates  the 
adoption  of  ADR  programs.  It  doesn't  seem  to  me  to  make  a  lot  of 
sense  for  Congress  to  require  the  courts  either  to  adopt  or  at  least 
seriously  consider  ADR  programs  and,  at  the  same  time,  fence  off 
a  program  that  has  proved  to  be  very  successful  and  very  satisfac- 
tory to  the  participants. 


I  guess  I  should  make  one  other  point.  As  Congressman  Moor- 
head  noted,  some  people  think  that  court-annexed  arbitration  pro- 
vides second-class  justice  for  people  with  small  cases.  Actually,  the 
contrary  is  true.  If  you  have  a  case  of  $100,000  or  less,  it  is  gen- 
erally uneconomical  to  litigate  and,  in  most  cases,  almost  invari- 
ably, it  will  settle  anyway.  Through  court-annexed  mandatory  arbi- 
tration, participants,  parties  in  those  cases,  have  an  opportunity  at 
very  low  cost  and  without  long  delay  to  get  an  objective  evaluation 
of  their  case  by  an  arbitrator. 

If  they  don't  have  that,  all  they  are  left  with  is  a  settlement  proc- 
ess, which  is  all  right,  as  far  as  it  goes,  but  doesn't  provide  litigants 
the  same  satisfaction  of  having  a  neutral  look  at  their  case  and 
say,  this  is  what  we  think  is  going  to  be  the  outcome.  So  it  really 
provides  an  additional  option  of  access  to  justice  to  people  who 
can't  afford  to  go  through  a  full  trial. 

Thank  you  very  much,  and  I  will  be  glad  to  answer  any  ques- 
tions. 

Mr.  Hughes.  Thank  you,  Judge. 

[The  prepared  statement  of  Judge  Schwarzer  follows:] 

Prepared  Statement  of  William  W.  Schwarzer,  Senior  U.S.  District  Judge, 
Northern  District  of  California,  and  Director,  Federal  Judicial  Center 

My  name  is  William  W.  Schwarzer.  I  am  a  Senior  United  States  District  Judge 
for  the  Northern  District  of  California  and  the  Director  of  the  Federal  Judicial  Cen- 
ter. I  served  as  a  judge  of  the  United  States  District  Court  for  the  Northern  District 
of  California  from  1976  until  1990  when  I  assumed  my  present  duties  as  Director 
of  the  Judicial  Center. 

This  statement  was  prepared  in  response  to  a  request  from  the  Honorable  Jack 
Brooks,  Chairman  of  the  House  Judiciary  Committee.  My  purpose  in  appearing  be- 
fore you  today  is  to  urge  that  your  Subcommittee  adopt  the  recommendations  of  the 
Board  of  the  Federal  Judicial  Center,  chaired  by  the  Chief  Justice,  and  to  support 
enactment  of  the  Court  Arbitration  Authorization  Act  of  1993,  HR  1102.  I  thank  the 
Committee  for  the  opportunity  to  appear  and  testify. 

I.  BACKGROUND 

It  is  now  generally  accepted  that  exclusive  reliance  on  traditional  adjudication  can 
no  longer  adequately  serve  the  goal  of  providing  a  just,  speedy,  and  inexpensive  de- 
termination of  every  civil  action  filed  in  the  federal  district  courts.  An  increasing 
number  of  courts  are  therefore  sponsoring  alternative  dispute  resolution  (ADR)  pro- 
grams and  Congress  itself  has  acknowledged  the  vital  role  of  such  programs  in  the 
Civil  Justice  Reform  Act  of  1990  (CJRA),  requiring  certain  districts  to  adopt  and 
oUiers  to  consider  adopting  ADR  programs.  Such  programs  can  provide  cost-effective 
means  of  resolving  disputes,  lessen  litigation  cost  and  delay,  and  reduce  civil  back- 
logs and  judicial  burden. 

Court-annexed  arbitration  is  one  of  several  court-based  ADR  options  (to  be  distin- 
guished from  ADR  techniques  developed  by  individual  judges  in  particular  cases). 
Other  ADR  programs  in  use  by  courts  include  Early  Neutral  Evaluation,  Case  Valu- 
ation, non-binding  Summary  Jury  or  Bench  (Mini)  Trial,  and  Mediation.  Each  of 
these  procedures  is  intended  to  assist  litigants  in  resolving  their  disputes  short  of 
fiill  trial,  and  they  do  so  by  providing  non-binding  input  from  a  neutral  party  In 
addition  binding  arbitration  is  available  but  is  of  course  dependent  on  consent  by 
all  parties. 

A  defining  feature  of  arbitration  is  that  it  provides  parties  an  expert's  judgment 
on  the  merits  of  a  case  after  a  semi-formal  adjudicative  hearing.  This  feature  makes 
arbitration  particularly  suited  to  the  settlement  of  contract  and  tort  cases  involving 
modest  sums  of  money,  i.e.,  cases  in  which  litigation  costs  tend  to  be  disproportion- 
ate to  the  amount  at  stake.  Arbitration  is  distinguished  from  mediation  which  is  an 
informal  process  where  a  neutral  helps  the  parties  identify  the  issues  in  dispute  and 
reach  agreement.  The  mediator's  role  is  to  encourage  the  litigants  to  reach  a  nego- 
tiated settlement,  not  to  offer  an  opinion  on  the  merits. 

Presently  participation  in  the  available  court-based  ADR  programs  other  than 
mandatory  court-annexed  arbitration  is  dependent  on  the  consent  of  the  parties  (ex- 
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cept  for  a  few  settlement,  mediation  and  valuation  programs).  In  1988,  Congress  en- 
acted legislation  authorizing  ten  pilot  courts  either  to  continue  mandatory  court-an- 
nexed arbitration  programs  then  in  operation  or  institute  new  programs.  The  legis- 
lation also  authorized  the  adoption  of  voluntary  arbitration  programs  in  ten  addi- 
tional courts  (to  be  selected  by  the  Judicial  Conference  of  the  United  States)  28 
U.S.C.  §§651-658. 

The  ten  mandatory  arbitration  pilot  courts  are:  Eastern  Pennsylvania,  Middle 
Florida,  Western  Missouri,  Western  Oklahoma,  Middle  North  Carolina,  Northern 
California,  Western  Michigan,  New  Jersey,  Eastern  New  York,  Western  Texas. 

The  ten  pilot  courts  approved  to  adopt  voluntary  arbitration  programs  are:  Ari- 
zona,* Middle  Georgia,*  Western  Kentucky,  Northern  New  York,*  Western  New 
York,*  Northern  Ohio,*  Western  Pennsylvania,*  Western  Virginia,  Utah,  Western 
Washington.* 

Only  the  seven  voluntary  courts  marked  with  an  asterisk  have  programs  in  oper- 
ation at  this  time. 

The  statutory  authority  for  these  programs  expires  in  November  1993. 

In  addition  to  authorizing  the  continuation  of  existing  mandatory  progranis  and 
the  adoption  of  voluntary  programs  in  ten  new  pilot  courts,  the  1988  legislation  di- 
rected the  Federal  Judicial  Center  to  submit  to  Congress  a  report  on  its  implemen- 
tation within  five  years  of  enactment.  The  Federal  Judicial  Center  was,  at  that 
time,  already  in  the  process  of  evaluating  the  ten  mandatory  programs  using  a  re- 
search design  that  Congress  formally  embodied  in  its  1988  legislation.  This  study 
was  transmitted  to  Congress  on  October  4,  1991,  along  with  the  Center  Board's  leg- 
islative recommendations.  I  testified  before  this  Committee  on  May  20,  1992,  report- 
ing on  the  results  of  the  Center's  study  and  urging  favorable  consideration  of  the 
recommendations.  I  appear  again  for  the  same  purpose  and  to  urge  support  of  the 
pending  bill. 

General  Description  of  Court-Annexed  Arbitration  Procedures 

Coiul-annexed  arbitration  generally  consists  of  the  following  elements: 
Cases  are  either  mandatorily  referred  to,  or  given  the  opportunity  for,  an  arbitra- 
tion hearing  conducted  by  a  single  arbitrator  or  by  a  panel  of  three  arbitrators. 

The  arbitrators  are  lawyers  who  meet  qualification  standards  set  by  the  court  and 
who  £ire  willing  to  serve  for  a  nominal  fee  or  no  fee  at  all.  Assignment  of  arbitrators 
is  typically  accomplished  either  by  random  draw  from  a  qualified  pool  of  potential 
arbitrators  (ofi^n  with  the  opportunity  for  parties  to  strike  names)  or  by  the  parties 
reaching  consensus  on  a  nomination. 

The  hearing  is  generally  held  within  two  to  six  months  of  the  time  the  case  is 
at  issue,  afi^r  limited  discovery. 

Testimony  is  taken  under  oath  at  a  hearing  where  each  side  presents  its  case 
wdthin  a  framework  of  relaxed  rules  of  evidence.  Following  the  hearing,  arbitrators 
issue  a  decision  on  the  merits  of  the  case  and,  where  appropriate,  determine  an 
award. 

Parties  dissatisfied  with  the  decision  have  a  specified  period  of  time  in  which  to 
then  file  a  demand  for  trial  de  novo.  If  a  demand  is  filed,  the  case  is  returned  to 
the  regular  docket  for  trial  by  the  assigned  judge,  and  the  trial  is  conducted  as 
though  no  arbitration  proceeding  occurred.  If  a  trial  de  novo  is  not  demanded,  the 
arbitration  award  becomes  a  non-appealable  judgment  of  the  court. 

II.  RESULTS  OF  THE  EVALUATION  OF  MANDATORY  ARBITRATION  PROGRAMS 

The  Board  of  the  Federal  Judicial  Center  adopted  its  legislative  recommendations 
on  the  strength  of  research  conducted  by  the  Center  and  others.  The  Center's  re- 
search evaluated  the  mandatory  court-annexed  arbitration  programs  of  the  ten  pilot 
courts,  and  its  findings  have  been  pubhshed  and  previously  submitted  to  the  Com- 
mittee. See,  B.  Meierhoefer,  Court-Annexed  Arbitration  in  Ten  District  Courts  (Fed- 
eral Judicial  Center  1990). 

The  primary  objective  of  the  evaluation  was  to  determine  whether  litigants — in 
particular,  the  parties — ^view  arbitration  as  a  form  of  second-class  justice.  Because 
this  is  an  issue  of  major  concern  to  legislatures  and  courts  contemplating  adoption 
of  such  programs,  the  research  examined  participant  satisfaction  and  views  about 
the  fairness  of  arbitration  procedures  through  surveys  of  3,501  attorneys,  723  par- 
ties and  62  judges. 

A  secondary  objective  of  the  evaluation  was  to  determine  whether  participants  felt 
the  programs  were  addressing  goals  such  as  providing  litigants  with  expanded  op- 
tions and  were  reducing  cost,  delay,  and  court  bvirden  This  part  of  the  evaluation 
was  informed  by  case  statistics  and  the  survey  information.  The  major  findings  of 
the  study  as  to  each  of  these  objectives  are  as  follows: 
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Litigant  Satisfaction  and  Views  on  the  Fairness  of  Procedures. — ^The  study  found 
no  evidence  that  litigants  felt  they  had  received  second-class  justice.  Both  lawyers 
and  parties  involved  in  the  mandatory  programs  overwhelmingly  approved  the  arbi- 
tration procedures,  generally,  and  believed  that  the  procedures  used  in  their  individ- 
ual hearings  were  feir.  Parties  and  attorneys  selected  arbitration  as  the  preferred 
decision-making  process  over  juries  and  judges  by  substantial  margins. 

Increased  Options  for  Litigants. — Arbitration  offers  parties  an  opportunity  to  re- 
ceive an  advisory  adjudication  on  the  merits  in  cases  that  would  otherwise  termi- 
nate without  a  response  from  a  neutral  third  party.  Arbitration  programs  can  pro- 
vide for  this  adjudication  at  an  earlier  time  than  is  possible  through  trial  and  sub- 
stantial nvunbers  of  parties  find  this  attractive.  Even  where  a  trial  de  novo  demand 
was  made,  over  half  of  the  parties  and  attorneys  did  not  consider  that  arbitration 
was  a  waste  of  time. 

Cost  Reduction. — Arbitration  programs  may  reduce  the  cost  of  Utigation.  When 
asked  whether  they  thought  savings  were  achieved  through  arbitration  about  two- 
thirds  of  the  attorneys  responded  affirmatively.  When  asked  whether  their  dispute 
was  resolved  at  a  reasonable  cost,  about  two-thirds  of  the  parties  responded  in  the 
same  way. 

Reduction  in  Time  to  Disposition. — Parties  reported  reasonable  case  processing 
times  for  arbitration  cases  and  arbitration  does  not  appesir  to  delay  resolution  of  de 
novo  demand  cases.  Other  Federal  Judicial  Center  research  has  found  that  arbitra- 
tion programs  can,  but  do  not  always,  reduce  disposition  times,  i 

Reduction  in  Court  Burden. — Court-annexed  programs  tend  to  reduce  judges'  case- 
load burden  so  that  judicial  resources  can  be  reallocated  to  other  cases  on  the  court's 
calendar.2  A  large  majority  of  the  judges  supported  their  court's  arbitration  program 
and  believe  that  arbitration  reduces  court  burden.  The  view  that  other  courts  would 
do  well  to  introduce  arbitration  was  almost  universally  supported. 

m.  THE  LEGISLATIVE  RECOMMENDATIONS  OF  THE  BOARD  OF  THE  FEDERAL  JUDICIAL 

CENTER 

On  the  basis  of  these  findings,  the  Center's  Board  recommended  that  Congress 
authorize  any  federal  district  court  to  adopt  a  program  of  mandatory  court-annexed 
arbitration.  Recognizing  that  this  research  did  not  compare  the  relative  merits  of 
mandatory  and  voluntary  programs,  but  reasoning  that  the  evidence  needed  to  sup- 
port authorization  of  mandatory  programs  was  more  than  adequate  to  support  inclu- 
sion of  a  recommendation  in  favor  of  voluntary  programs  as  well,  the  Board  adopted 
the  following  resolution: 

Pursuant  to  the  reqviirements  of  §  903(b)  of  Pub.  L.  100-702,  and  based 
on  findings  from  studies  conducted  by  the  Federal  Judicial  Center,  and 
without  diminishing  the  authority  of  federed  district  judges  to  manage  their 
assigned  cases,  the  Center  Board  recommends  that: 

(1)  Congress  enact  a  provision  in  28  U.S.C.  authorizing  all  federal 
courts  to  adopt,  in  their  discretion,  local  rules  for  arbitration,  to 
be  mandatory  or  voluntary  in  the  discretion  of  the  court,  and 

(2)  the  Federal  Judicial  Center  study  and  report  on  the  experience 
of  courts  using  voluntary  programs,  and 

(3)  the  Judicial  Conference  of  the  United  States  monitor,  through 
reports  of  the  Federal  Judicial  Center  and  otherwise,  the  federal 
courts'  experience  with  arbitration  in  order  to  formulate  policies 
to  guide  and  support  such  programs  and  to  develop  more  spe- 
cific recommendations  to  Congress. 

The  Center  has  begun  a  study  of  the  voluntary  programs. 

IV.  THE  VOLUNTARY  VS.  MANDATORY  DISTINCTION 

Mandatory  Programs 

The  most  frequently  expressed  concerns  about  the  mandatory  referral  of  cases  to 
alternative  dispute  resolution  programs  is  a  perception  that  it  may  interfere  with 


1 A  previous  Federal  Judicial  Center  evaluation  of  court-annexed  arbitration  in  three  district 
courts  had  found  such  programs  capable  of  achieving  the  utilitarian  goal  of  reducing  time  to 
disposition.  E.  Lind  &  J.  Shapard,  Evaluation  of  Court-Annexed  Arbitration  in  Three  Federal 
District  Courts  (Federal  Judicial  Center  rev.  ed.  1983). 

2  A  previous  Federal  Judicial  Center  evaluation  of  court-annexed  arbitration  in  three  district 
courts  had  found  that  the  programs  were  likely  to  have  reduced  the  incidence  of  trials.  E.  Lind 
&  J.  Shapard,  Evaluation  of  Court-Annexed  Arbitration  in  Three  Federal  District  Courts  (Federal 
Judicial  Center  rev.  ed.  1983). 
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the  right  to  a  full  trial  and  that  it  may  lead  litigants  to  believe  that  they  are  receiv- 
ing second-class  justice. 

The  Right  to  Trial. — While  eligible  cases  are  placed  into  a  mandatory  arbitration 
track  upon  filing,  they  are  also  assigned  to  a  district  judge  who  has  the  power  to 
remove  them.  On  a  showing  of  good  cause,  therefore,  a  party  can  avoid  arbitration 
should  it  be  inefficient  or  inappropriate  for  the  case. 

A  psirty  always  has  a  right  to  claim  a  trial  de  novo  following  the  arbitration.  The 
arbitration  decision  becomes  binding  only  after  expiration  of  the  time  in  which  a 
party  may  demand  a  trial  de  novo.  A  dissatisfied  litigant  therefore  retains  the  right 
to  go  to  trial  Some  programs  build  in  disincentives  to  de  novo  demands  by  specifying 
that  litigants  who  make  a  demand  but  do  not  receive  a  judgment  that  is  better  than 
the  arbitration  award  must  pay  the  arbitrator's  fee.  These  fees  range  from  $75  to 
$800  depending  on  the  program.  Most  programs  also  require  that  an  amount  equal 
to  the  fees  be  posted  at  the  time  the  de  novo  demand  is  made. 

The  study  produced  no  evidence  indicating  that  the  disincentives  are  seen  as  sig- 
nificant barriers  to  proceeding  beyond  the  arbitration  hesiring.  Indeed,  districts  with 
higher  fees  had  proportionally  more  cases  arbitrated  and  more  de  novo  demands 
than  those  with  lower  fees.  There  was  also  no  evidence  that  a  requirement  for  the 
up-front  posting  of  fees  affected  demands  for  trial.  Given  the  insignificance  of  these 
financial  disincentives  compared  to  the  cost  of  going  to  trial,  it  is  unlikely  that  they 
wovild  dissuade  a  Utigant  who  would  otherwise  have  pursued  the  case  to  trial  from 
making  a  de  novo  demand  In  fact,  trial  may  not  have  been  a  realistic  option  to  begin 
with  for  many  of  the  small-stake  cases  that  are  referred  to  these  programs;  cases 
with  a  prayer  of  $100,000,  the  statutory  limit  (except  in  grandfathered  districts)  can 
rarely  be  litigated  economically  in  federal  court.  Rather  than  imposing  a  barrier  to 
trial,  arbitration  may  in  practice  actually  afford  a  cost-effective  adjudicative  alter- 
native to  litigants  who  coiild  not  afford  conventional  adjudication. 

Second-Class  Justice. — There  is  no  evidence  that  litigants  in  cases  mandatorily  re- 
ferred to  arbitration  see  themselves  as  receiving  second-class  justice.  Eighty  percent 
of  all  parties  in  cases  mandatorily  referred  to  arbitration  agreed  that  the  procedures 
used  to  handle  their  cases  were  fair.  Agreement  was  even  higher  (84%)  among  par- 
ties with  previous  trial  experience.  In  the  Middle  District  of  North  Cairolina  a  ran- 
dom design  was  used  for  the  evaluation,  and  parties  in  arbitration  cases  were  sig- 
nificantly more  likely  to  say  that  the  procedures  used  to  handle  their  case  were  fair 
than  were  those  in  a  control  group  of  cases  that  went  through  regular  procedures. 
Further,  half  of  all  parties  who  participated  in  an  arbitration  hearing  selected  arbi- 
tration as  their  preferred  method  of  decision  making  when  asked  to  choose  among 
judges,  juries,  arbitration,  or  given  the  choice  of  stating  that  it  "makes  no  dif- 
ference." 

Voluntary  Programs 

It  is  sometimes  said  that  if  court-annexed  arbitration  is  a  good  thing,  why  not  let 
it  fly  on  its  own  merits  instead  of  mandating  participation.  This  thinking  motivated 
those  of  the  judges  who  at  the  recent  meeting  of  the  Judicial  Conference  opposed 
extension  of  mandatory  program  authority  to  other  than  the  ten  pilot  districts.3  Of 
course,  authorizing  courts  to  adopt  a  mandatory  program  does  not  require  any  to 
participate.  The  pending  bill,  and  the  Federal  Judicial  Center  recommendation, 
would  only  permit — not  require — a  court  to  adopt  a  program,  either  mandatory  or 
voluntary. 

Experience  has  demonstrated,  however,  that  voluntary  programs  experience  dif- 
ficulty in  attracting  and  retaining  cases.  The  seven  courts  with  voluntary  programs 
active  at  the  end  of  January  1993  rely  on  three  different  systems  for  referring  cases 
to  arbitration;  these  courts  have  experienced  different  degrees  of  success.  One  sys- 
tem refers  cases  to  the  program  through  simple  notification,  by  way  of  a  local  rule, 
that  the  program  is  available  should  litigants  wish  to  use  it.  The  two  courts  with 
voluntary  programs  modeled  aft«r  this  referral  system  have  been  in  operation  only 
a  short  time  (between  them  a  total  of  ten  months).  In  that  time,  however,  only  one 
case  has  requested  referral  to  arbitration. 

A  second  referral  system  involves  giving  notice  and  inviting  selected  cases  to  opt 
into  the  program.  One  court  has  structured  its  arbitration  program  around  this  ap- 
proach and  engaged  in  extensive  outreach  efforts  to  potential  users.  In  addition, 


3  The  issue  came  before  the  meeting  of  the  Judicial  Conference  without  the  benefit  of  study 
or  background  briefing.  Judges  whose  courts  have  participated  in  mandatory  arbitration  pro- 
grams bring  a  different  perspective  to  the  issue.  Here  are  the  results  of  the  Center's  study  of 
Judges  views  in  the  ten  mandatory  pilot  districts: 

Support  for  court-annexed  arbitration  programs:  very  positive,  78.99J^;  somewhat  positive, 
17.5%. 
Other  courts  would  do  well  to  introduce  the  program:  strongly  agree,  61.0%;  agree,  35.6%. 


13 

judges  discuss  the  availability  of  arbitration  with  litigants  at  a  scheduled  pretrial 
conference.  Of  more  than  1800  cases  given  notice  thus  far,  however,  only  four  cases 
have  consented  to  enter  the  program. 

A  more  aggressive  system  for  referral  involves  placing  selected  cases  into  the  pro- 
gram subject  to  liberal  opt-out  provisions  Four  courts  have  adopted  this  approach 
with  varying  degrees  of  success.  One  of  these  courts  has  had  a  program  in  operation 
for  a  year  now.  Though  participants  and  judges  consider  the  program  quite  success- 
ful, it  has  experienced  a  70%  opt-out  rate.  The  other  courts  have  done  better,  but 
their  early  opt-out  rates  of  47%,  49%,  and  56%  (after  more  than  a  year  in  operation 
for  each)  still  reflect  a  significantly  lower  rate  of  participation  than  found  among 
the  mandatory  programs.  At  the  same  time,  the  courts  have  not  seen  these  lower 
participation  rates  translate  into  a  corresponding  decrease  in  the  rate  at  which 
trials  de  novo  are  demanded. 

No  data  are  yet  available  on  litigant  satisfaction  with  voluntary  programs  and  the 
numbers  reported  above  are  early  findings  that  may  change.  I  mention  them  to  il- 
lustrate, however,  that  the  theoretical  appeal  of  voluntary  procedures  diminishes 
greatly  in  light  of  the  problems  that  impair  their  effectiveness  and  utility. 

A  recent  study  by  the  Law  and  Public  Policy  Committee  of  the  Society  of  Profes- 
sionals in  Dispute  Resolution  (SPIDR),  a  professional  organization  whose  member- 
ship is  made  up  of  dispute  resolution  experts,  offered  the  following  as  potential  ad- 
vantages of  mandatory  over  voluntary  participation: 

Parties  frequently  respond  favorably  to  mandated  resolution.  Some  are  receptive 
to  court  control  of  the  procedures.  In  some  instances,  this  is  preferable  to  placing 
control  in  the  hands  of  an  opponent,  who  may  be  forcing  them  to  spend  thousands 
of  dollars  on  litigation  while  refusing  a  "face  to  face"  discussion. 

Rates  of  voluntary  usage  are  often  low  because  parties  or  their  lawyers  are  more 
accustomed  to  the  litigation  process  or  do  not  want  to  signal  to  their  adversary  a 
desire  for  compromise.  Mandating  use  of  dispute  resolution  processes  often  increases 
substantially  the  total  number  or  cases  settled  through  their  use. 

Effective  dispute  resolution  programs  require  adequate  administrative  support.  By 
increasing  the  caseloads  mandated  participation  allows  the  administration  to  be  pro- 
vided on  a  cost-effective  basis. 

The  expanded  use  of  ADR  processes  as  a  result  of  mandating  participation  will 
serve  to  educate  the  parties  and  their  lawyers,  perhaps  resulting  in  an  increased 
voluntary  use  of  dispute  resolution  programs  outside  the  court  process.-* 

While  we  will  continue  our  study  of  these  programs,  the  consideration  of  legisla- 
tion to  authorize  courts  to  adopt  either  mandatory  or  voluntary  programs  should  not 
be  delayed  in  the  expectation  that  the  voluntary  programs  will  prove  to  be  as  suc- 
cessful as  mandatory  programs.  Timely  action  on  the  recommendations  is  particu- 
larly important  in  light  of  the  confusion  that  has  followed  passage  of  the  Civil  Jus- 
tice Reform  Act  of  1990. 

V.  THE  CONFUSED  STATUS  OF  ARBITRATION  UNDER  THE  CIVIL  JUSTICE  REFORM  ACT 

The  Civil  Justice  Reform  Act  of  1990  requires  each  district  court  to  adopt  and  im- 
plement a  Civil  Justice  Expense  and  Delay  Reduction  plan  by  December  31,  1993 
(Pub.  L.  101-650,  §471).  Section  473(a)(6)  of  the  Act  requires  courts  to  consider  "au- 
thorization to  refer  appropriate  cases  to  alternative  dispute  resolution  programs 
that  (A)  have  been  designated  for  use  in  a  district  court;  or  (B)  the  court  may  make 
available,  including  mediation,  mini  trial,  and  summary  jury  trial."  A  number  of 
courts  subsequently  inquired  as  to  whether  they  may  consider  adoption  of  any  type 
of  arbitration  program  if  they  are  not  one  of  the  20  arbitration  courts  authorized 
by  the  Judicigd  Improvements  and  Access  to  Justice  Act  of  1988. 

The  General  Counsel  of  the  Administrative  Office  of  the  United  States  Courts  is- 
sued an  advisory  opinion  on  July  5,  1991,  stating  that,  in  his  view,  "the  CJRA 
should  be  read  as  not  expanding  arbitration  beyond  that  already  statutorily  pro- 
vided." While  not  all  courts  agree  with  this  interpretation,  noting  that  the  list  of 
programs  that  courts  may  make  available  under  473(a)(6)(B)  is  not  exhaustive,  most 
have  so  far  felt  bound  by  it.  As  a  result  only  a  few  courts  have  proceeded  with  plans 
to  offer  court-annexed  arbitration  programs. ^  Other  courts  have  been  discouraged 
from  considering  adoption  of  court-annexed  arbitration.  It  would  be  ironic,  indeed, 


'^  Court  ADR:  Elements  of  Program  Design,  a  pubbcation  of  the  CPR  Legal  Program,  CPR  Ju- 
dicial Project,  by  Elizabeth  Plapinger  and  Margaret  Shaw,  (p.  16),  1992. 

5  Four  early  implementation  districts  that  were  not  covered  by  the  Judicial  Improvements  and 
Access  to  Justice  Act  of  1988  included  provisions  for  voluntary  court-annexed  arbitration  in  their 
cost-and-delay-reduction  plans  but  it  is  not  known  how  active  these  programs  are.  A  fifth  dis- 
trict has  deferred  implementation  of  an  arbitration  program  pending  legislative  clarification. 
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for  Congress — after  mandating  the  adoption,  or  least  consideration,  of  ADR  pro- 
grams by  every  district — to  withhold  authority  to  adopt  the  program  that  1)  has 
been  most  closely  studied  and  has  proved  itself  satisfactory  to  nearly  all  the  partici- 
pating judges,  attorneys  and  parties,  and  2)  provides  litigants  in  smaller  dollar 
cases  the  only  option  for  an  early  and  inexpensive  advisory  adjudication  on  the  mer- 
its. 

I  therefore  respectfully  urge  adoption  of  the  Center  Board's  recommendation  and 
enactment  of  the  Court  Arbitration  Authorization  Act  of  1993. 

Mr.  Hughes.  Judge  Williams,  welcome. 

STATEMENT  OF  ANN  CLAIRE  WILLIAMS,  JUDGE,  U.S.  DISTRICT 
COURT,  NORTHERN  DISTRICT  OF  ILLINOIS 

Judge  Williams.  Good  morning,  Mr.  Chairman  and  Mr.  Moor- 
head.  I  am  Judge  Ann  Williams,  and  I  sit  on  the  Northern  District 
of  Illinois,  as  you  mentioned. 

Thank  you  for  this  opportunity  to  appear  before  you  to  testify  on 
alternative  dispute  resolution  in  the  Federal  courts.  I  am  here  in 
my  capacity  as  a  representative  of  the  Judicial  Conference,  the  pol- 
icymaking body  of  the  Federal  court. 

My  primary  goal  is  to  report  to  you  the  Conference's  position  on 
expansion  of  court-annexed  arbitration  programs.  If  I  have  any 
time  left,  I  will  also  touch  on  the  status  of  ADR  procedures  and  ini- 
tiatives which  have  resulted  from  the  enactment  of  CJRA. 

As  you  mentioned,  and  we  are  all  aware,  because  of  the  sunset 
provision,  new  legislation  is  necessary  to  expand  ADR  in  the  Fed- 
eral courts.  In  light  of  that  expiration  date,  the  committee  on  which 
I  serve,  Court  Administration  and  Case  Management,  reviewed  the 
FJC  report  which  Judge  Schwarzer  has  referred  to,  as  well  as  the 
effectiveness  of  State  ADR  programs,  and  concluded  that  it  was  im- 
portant to  expand  this  legislation. 

In  light  of  that,  and  seeing  the  effectiveness  of  these  programs, 
we  made  two  unanimous  recommendations  to  the  Judicial  Con- 
ference, one,  for  continued  authorization  for  court-annexed  arbitra- 
tion in  the  20  districts  beyond  November  1993  and,  second,  legisla- 
tion to  permit  but  not  to  require  all  districts  to  utilize  mandatory 
or  voluntary  ADR  programs. 

Just  let  me  pause  for  a  moment  to  make  sure  we  are  on  the  same 
wavelength,  when  I  refer  to  mandatory  or  voluntary  ADR,  the  focus 
is  on  how  cases  come  into  the  arbitration  system,  how  a  case  gets 
into  the  system,  not  the  end  result.  If  it  is  mandatory  ADR,  at 
some  point,  after  a  case  is  filed,  the  parties  must  participate  in  the 
ADR  program,  unless  some  good  cause  is  shown  to  the  court, 
whether  they  want  to  participate  or  not. 

Take  that  same  case,  if  it  is  a  voluntary  ADR,  at  some  point, 
again,  after  the  case  is  filed,  the  parties  are  advised  that  arbitra- 
tion is  available,  and  it  is  totally  up  to  the  parties  to  determine 
whether  they  want  to  proceed  in  arbitration.  The  mandatory  or  vol- 
untary ADR  has  nothing  to  do  with  whether  the  parties  are  bound 
to  the  result  or  the  outcome  of  the  arbitration  because,  if  they  are 
unhappy  with  the  result,  they  can  go  to  trial  de  novo. 

In  March,  the  Judicial  Conference,  as  Judge  Schwarzer  men- 
tioned, considered  this  matter,  and  they  supported  that  first  rec- 
ommendation to  extend  the  existence  of  the  20  ADR  programs.  As 
to  the  second  recommendation,  the  Conference  agreed  to  seek  stat- 
utory authority  for  all  Federal  courts  to  have  the  option  of  creating 
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voluntary  ADR  programs.  However,  after  only  a  brief  general  dis- 
cussion, and  Judge  Schwarzer  who  was  present,  elaborated  on  that, 
the  Conference  did  not,  at  that  time,  approve  expansion  of  manda- 
tory ADR  options  to  all  the  courts. 

In  light  of  the  Conference's  position,  the  Committee  on  Court  Ad- 
ministration and  Case  Management  has  put  the  issue  of  providing 
that  mandatory  option  to  all  courts  on  the  June  agenda.  Based  on 
conversations  that  I  have  had  with  other  committee  members,  it  is 
my  expectation  that  our  committee  will  again  recommend  to  the 
Judicial  Conference  that  the  mandatory  option  be  given  to  all  dis- 
trict courts.  We  have  every  expectation  that  the  Judicial  Con- 
ference will,  again,  reconsider  and  revisit  this  issue  in  September. 

A  couple  of  other  points  that  I  wanted  to  make,  as  Judge 
Schwarzer  has  mentioned,  CJRA  requires  all  the  districts  to  con- 
sider ADR  alternatives,  and  of  the  38  courts  that  have  already  pro- 
vided plans,  37  have  provisions  for  ADR  or  suggestions  for  ADR 
procedures  in  their  districts.  All  of  the  plans  must  be  filed  by  De- 
cember 1993,  and  we  expect  that  the  majority  of  the  plans  will 
have  ADR  provisions. 

Also,  I  think  it  is  important  to  note  that  those  CJR  plans  as  well 
as  the  model  plans,  and  any  reports  to  Congress,  because  of  the 
suggestion  of  the  Court  Administration  Committee,  and  because  of 
the  hard  work  of  the  Federal  Judicial  Center,  will  now  be  made 
available  on  Westlaw  so  that  anyone  who  wants  that  information 
on  plans  will  have  that  information  available. 

In  addition,  pursuant  to  the  CJRA  Act,  the  Rand  Corp.  will, 
among  other  things,  perform  a  comprehensive  evaluation  of  ADR 
programs  in  the  CJRA  pilot  courts  which  must  be  completed  by 
1995. 

Clearly,  the  enactment  of  CJRA  will  have  an  impact  on  ADR  pro- 
grams in  the  Federal  court.  The  heightened  awareness  of  the  vari- 
ety of  techniques  available  for  experimentation  as  well  as  enhanced 
sensitivity  to  the  benefit  of  such  programs  to  the  judiciary  and  the 
public  should  result  from  these  programs.  The  courts,  the  bar,  and 
the  litigants  will  derive  great  benefit,  I  believe,  from  ADR  pro- 
grams that  streamline  the  process,  yet  provide  fair  and  just  resolu- 
tion to  legal  disputes  without  the  costs  associated  with  trying  cases 
to  verdict. 

Again,  thank  you  for  this  opportunity  to  appear  on  behalf  of  the 
Judicial  Conference.  I  would  be  pleased  to  answer  any  questions  at 
this  point,  or  after  the  testimony  of  Judge  Simandle. 

Mr.  Hughes.  Thank  you.  Judge  Williams. 

[The  prepared  statement  of  Judge  Williams  follows:] 

Prepared  Statement  of  Ann  Claire  Williams,  Judge,  U.S.  District  Court, 

Northern  District  of  Illinois 

Mr.  Chairman: 

I  am  Judge  Ann  Claire  Williams  of  the  United  States  District  Court  for  the  North- 
em  District  of  Illinois.  I  serve  as  a  member  of  the  Judicial  Conference  Committee 
on  Court  Administration  and  Case  Management,  and  as  the  Chair  of  its  Subcommit- 
tee for  Case  Management.  I  appear  before  you  as  a  representative  of  the  Judicial 
Conference,  which  is  the  policy  making  body  of  the  judiciary,  to  report  on  the  posi- 
tion of  the  Judicial  Conference  regarding  the  expansion  of  court  annexed  arbitration 
programs  in  the  federal  courts.  Further,  I  will  report  on  the  status  of  ADR  proce- 
dures in  the  federal  courts  and  describe  the  additional  ADR  initiatives  which  are 
being  undertaken  as  a  result  of  the  Civil  Justice  Reform  Act. 
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JUDICIAL  CONFERENCE  POLICY  ON  COURT  ANNEXED  ARBITRATION  PROGRAMS 

The  Judicial  Conference,  at  its  recent  meeting  in  March  1993,  considered  a  rec- 
ommendation to  support  legislation  to  permit  the  expansion  of  court  annexed  arbi- 
tration programs  in  the  federal  courts.  This  portion  of  my  testimony  will  provide  the 
background  for  consideration  of  this  issue  and  will  address  the  action  taken  by  the 
Judicial  Conference  action. 

The  Judicial  Improvements  and  Access  to  Justice  Act  of  1988,  Public  Law  No. 
100-72,  authorized  the  continuation  of  mandatory  court  annexed  arbitration  pro- 
grams previously  piloted  by  the  Judicial  Conference  in  ten  district  courts  and  per- 
mitted the  designation  of  ten  additional  courts  to  adopt  programs  of  voluntary  court 
annexed  arbitration.  The  legislation  included  a  sunset  date  of  five  years  after  enact- 
ment, which  was  on  November  19,  1988.  The  Committee  on  Court  Administration 
and  Case  Management,  on  which  I  serve,  unanimously  made  the  following  rec- 
ommendation to  the  Judicial  Conference.  The  recommendation  was  twofold:  (1)  to 
support  Legislation  to  continue  authorization  for  the  court  annexed  arbitration  pro- 
grams in  the  twenty  district  courts  designated,  beyond  the  sunset  date  of  November 
19,  1993;  and  (2)  to  support  legislation  to  permit,  but  not  to  require,  all  district 
courts  to  utilize  mandatory  or  voluntary  court  annexed  arbitration  programs. 

The  Committee  on  Court  Administration  and  Case  Management  recognized  that, 
in  the  past  decade,  many  federal  and  state  courts  have  adopted  alternative  tech- 
niques to  standard  procedures  for  litigating  civil  cases.  The  Committee,  in  part, 
based  its  recommendation  to  the  Judicial  Conference  on  a  belief  that  the  experience 
to  date  provides  justification  for  allowing  individual  federal  courts  to  institute  tech- 
niques, including  court  annexed  arbitration,  tailored  to  suit  their  specific  needs. 

The  Judicial  Conference  approved  the  first  part  of  the  recommendation;  however, 
the  Conference  modified  and  limited  the  latter  recommendation.  The  Judicial  Con- 
ference agreed  to  seek  statutory  authority  for  all  federal  courts  to  have  the  discre- 
tion to  utilize  voluntary  court  annexed  arbitration  programs,  rather  than  expanding 
mandatory  court  annexed  arbitration  programs. 

The  Judicial  Conference  clearly  supports  the  enactment  of  legislation  to  authorize 
the  continuation  of  court  annexed  arbitration  programs  in  the  twenty  federal  courts 
designated,  and  the  Conference  is  optimistic  that  Congress  will  enact  such  legisla- 
tion to  continue  authorization  of  these  programs  beyond  the  sunset  date  of  Novem- 
ber 19,  1993. 

There  is  strong  reason  to  believe,  however,  that  the  Judicial  Conference  will  likely 
revisit  this  issue  in  September  1993,  upon  recommendation  of  its  Committee  on 
Court  Administration  and  Case  Management.  That  Committee  had  unanimously 
supported  the  expansion  of  both  voluntary  and  mandatory  court  annexed  arbitration 
programs  to  all  federad  courts.  From  recent  conversations  with  Committee  members, 
it  is  my  impression  that  the  Committeee  will  again  present  this  recommendation  to 
the  Conference.  We  anticipate  that  the  Judicial  Conference,  upon  further  examina- 
tion of  this  issue,  will  reconsider  its  position  and  are  optimistic  that  the  Judicial 
Conference  will  reaffirm  support  for  the  enactment  of  legislation  to  authorize  the 
expansion  of  both  voluntary  and  mandatory  court  annexed  arbitration  programs  in 
the  federal  courts. 

ALTERNATIVE  DISPUTE  RESOLUTION  PROGRAMS  BEFORE  THE  CJRA 

Judicial  use  of  Alternative  Dispute  Resolution  (ADR)  programs  was  firmly 
grounded  in  the  Federal  Courts  even  before  the  adoption  of  the  Civil  Justice  Reform 
Act  (CJRA).  Prior  to  the  CJRA,  at  least  thirty-six  (36)  Federal  district  courts  had 
adopted  some  type  of  alternative  dispute  resolution  program.  (See  Exhibit  I,  at- 
tached.) Faced  with  the  pressures  caused  by  burgeoning  civil  case  dockets,  courts 
looked  to  alternatives  to  the  normal  litigatiton  route.  The  courts  soon  recognized 
that  in  addition  to  a  docket  control  mechanism,  ADR  programs  had  intrinsic  value; 
they  bring  better  results  for  litigants  than  trials.  ADR  programs  offer  an  alternative 
to  the  winner  take  all  result  of  the  trial;  often  settlements  can  be  structured  so  that 
all  parties  are  satisfied  with  the  outcome. 

There  are  several  basic  types  of  Judicial  ADR  models  which  the  courts  have  modi- 
fied to  suit  their  individual  needs.  Some  coiuts  use  outside  attorneys  to  mediate  dis- 
putes, others  use  court  personnel  such  as  judges  or  magistrates  to  hold  settlement 
conferences.  Some  courte  have  mandatory  programs,  while  others  have  voluntary 
participation.  In  most  courts  the  mediators  serve  pro  bono,  but  in  some  the  parties 
pay  for  their  services.  Most  of  the  ADR  programs  require  that  a  person  with  settle- 
ment authority  be  present. 

As  a  general  rule,  it  is  only  civil  cases  that  are  assigned  to  an  ADR  program.  In 
at  least  one  court,  a  case  may  be  assigned  to  more  than  one  program.  If  mediation 
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fails,  the  case  may  then  be  assigned  to  a  settlement  conference.  If  settlement  is  still 
not  reached,  it  may  then  be  sent  to  arbitration. 

The  basic  ADR  models  that  were  in  place  in  the  district  courts  before  the  adoption 
of  the  CJRA  are: 

Early  Neutral  Evaluation  (ENE). — In  this  program,  the  parties  meet  early  in  the 
case  process  with  a  private  attorney,  who  is  an  expert  in  the  subject  matter  of  the 
dispute,  and  present  each  side  of  the  dispute.  The  evaluator  then  identifies  the  is- 
sues and  assesses  the  strengths  and  weaknesses  of  each  position.  Settlement  is  not 
the  main  goal  of  this  program,  although  it  is  expected  that  ENE  will  foster  settle- 
ment. The  evaluator  may  suggest  more  meetings,  or  suggest  a  discovery  plan.  Gen- 
erally, civil  cases  that  seek  monetary  relief  rather  than  equitable  rehef  are  included 
in  the  ENE  program. 

Three  districts  had  an  ENE  program  in  effect  before  the  CJRA  was  adopted. 

Settlement  Judge  or  Magistrate  Judge. — The  settlement  conference  is  the  most 
common  form  of  ADR.  Because  this  is  the  most  widely  used  program,  there  are 
many  variations  from  court  to  court.  The  conference  can  take  place  at  any  time  dur- 
ing the  litigation  process;  before  discovery  or  on  the  eve  of  trial.  In  some  courts  set- 
tlement conferences  are  assigned  to  a  designated  "settlement  judge"  or  "settlement 
magistrate  judge,"  in  others  to  any  judge  other  than  the  assigned  judge  in  the  case. 
Still  in  others,  cases  are  assigned  out  to  an  attorney  or  panel  of  attorneys.  The  "set- 
tlement" judge  appraises  the  case  and  the  chances  of  winning  a  jury  verdict,  and 
usually  suggests  a  settlement  figure. 

Seven  districts  had  some  form  of  "Settlement  Judge  or  Magistrate  Judge"  program 
before  the  adoption  of  the  CRA. 

Mediation. — Mediation  programs  provide  the  parties  with  trained  neutral  medi- 
ators, generally  attorneys,  to  assist  the  parties  to  resolve  their  dispute  consensually 
and  reach  a  negotiated  settlement.  The  mediator  works  with  the  parties  to  discern 
the  underlying  issues  in  the  case,  attempting  to  understand  what  the  parties  really 
want  out  of  the  suit.  This  program  offers  the  opportunity  to  craft  creative  solutions. 
All  discussions  are  confidential;  the  assigned  judge  is  only  notified  if  the  case  is  set- 
tled. The  process  is  non-binding  unless  settlement  is  reached.  In  some  districts,  the 
court  assigns  a  mediator,  in  others,  the  parties  choose  the  mediator.  While  it  is 
more  common  for  a  single  mediator  to  conduct  the  proceeding,  in  a  few  districts,  one 
mediator  is  chosen  from  both  the  plaintiffs  bar  and  defendant's  bar. 

Mediation  programs  were  in  effect  in  six  district  courts  prior  to  the  CJRA. 

Settlement  Week. — "Settlement  Week"  is  the  name  given  for  a  particular  time  pe- 
riod (i.e.,  usually  one  or  two  weeks)  set  aside  by  the  court  for  the  mediation  of  sev- 
eral pending  cases.  Used  as  a  mechanism  to  address  those  cases  that  have  been 
pending  a  long  time  (discovery  usually  complete),  the  court  suspends  its  regular 
trial  schedule  to  focus  on  a  group  of  civil  cases.  Tj^iically  mediated  by  volunteer  at- 
torneys, the  cases  are  returned  to  the  trial  calendar  if  they  are  not  settled.  Some- 
times courts  hold  a  settlement  week  more  than  one  time  a  year;  sometimes  it  is  just 
a  day,  rather  than  a  week,  and  in  one  court,  it  is  a  day  set  aside  every  week  for 
settlement. 

Prior  to  the  CJRA,  two  districts  were  running  Settlement  Week  programs. 

Case  Valuation.— -Generally  used  in  civil  cases  in  which  only  a  monetary  award 
is  sought,  the  case  valuation  program  gives  the  parties  an  advisory  award  on  the 
settlement  value  of  the  case.  At  the  end  of  or  close  to  the  end  of  discovery,  appro- 
priate cases  are  referred  to  a  panel  of  three  mediators:  one  from  the  plaintiffs  bar, 
one  from  the  defendant's  bar,  and  one  neutral.  Prior  to  this  non-adversarial  proceed- 
ing, the  parties'  counsel  submit  written  summaries  of  the  case  with  supporting  evi- 
dence. At  the  hearing,  the  attorneys  make  a  brief  presentation  with  supporting  evi- 
dence. This  program  differs  from  mediation  in  that  the  neutral  does  not  participate 
in  discussions  with  the  litigants.  The  panel  then  makes  a  valuation  of  the  case, 
which  becomes  the  judgment  unless  the  parties  object. 

Two  districts  had  Case  Valuation  programs  before  the  CJR  was  adopted. 

Mini-Trials  or  Mini-Hearings — Used  in  commercial  litigation  matters,  mini-trials 
and  mini-hearings  are  private  proceedings  where  each  party  makes  a  brief  presen- 
tation of  its  case  to  a  representative  from  each  side  with  authority  to  settle.  Refer- 
rals to  this  program  are  by  consent  of  the  parties,  and  the  parties  arrange  and  pay 
for  the  process.  In  the  mini-trial  program,  there  is  usually  a  third-party  neutral 
present  also.  Although  termed  mini-trial,  these  proceedings  do  not  involve  a  judge 
or  jury.  The  process  takes  a  couple  of  days,  and  after  the  case  is  presented,  the 
party  representatives  meet  to  try  to  settle  the  matter.  The  neutral  may  offer  an  ad- 
visory opinion. 

Prior  to  the  CJRA,  at  least  one  district  had  a  Mini-Trial  program,  and  a  number 
of  other  courts  had  experimented  with  the  procedure. 
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Summary  Jury  Trials. — ^The  summary  jury  trial  takes  place  before  a  judge  or 
magistrate  and  a  six-member  advisory  jury,  that  is  paid  the  same  fees  as  petit  ju- 
rors. The  evidence  is  presented  to  the  jury  by  the  attorneys  and  usually  no  wit- 
nesses are  called.  Each  side  is  given  approximately  one  hour  to  present  its  case.  The 
jury  makes  a  non-binding  advisory  verdict,  or  if  the  jury  cannot  reach  a  verdict, 
each  juror  makes  a  statement  of  findings.  Scheduled  after  other  settlement  efforts 
have  failed,  this  program  is  most  often  used  in  those  complicated  cases  where  a 
lengthy  trial  is  expected. 

Twelve  districts  were  using  Summary  Jury  Trials  before  the  CJRA  was  adopted. 

Arbitration. — The  arbitration  program  involves  the  mandatory  or  voluntary  refer- 
ral of  selected  cases  to  a  hearing  for  an  advisory  judgment  on  the  merits.  Chapter 
44,  sections,  651  through  658  of  title  28,  United  States  Code  provides  statutory  au- 
thorization for  the  court-annexed  arbitration  programs.  Ten  district  courts  are  au- 
thorized to  have  mandatory  arbitration  programs,  and  ten  district  courts  are  author- 
ized to  have  voluntary  arbitration  programs. 

Judge  Simandle  of  the  United  States  District  Court  for  the  District  of  New  Jersey 
will  provide  an  in-depth  view  of  how  a  court  annexed  arbitration  program  has  been 
working  in  his  district. 

Appellate  Courts 

In  addition  to  the  district  courts,  some  of  the  federal  appellate  courts  have  had 
settlement  programs  for  a  number  of  years.  Starting  with  the  Second  Circuit's  Civil 
Appeals  Management  Program  (CAMP)  in  the  1970s,  several  appellate  covu-ts  have 
experimented  with  mediation  progr£ims.  There  are  now  active  mediation  programs 
in  the  First,  Second,  Sixth,  Eighth,  Ninth,  Tenth,  and  Eleventh  Circuits.  The  pre- 
argument  conference  attorneys,  who  are  court  personnel  confer  with  counsel  gen- 
erally prior  to  the  filing  of  the  appellate  briefs  to  pursue  resolution  of  the  appeal 
without  judicial  involvement.  Depending  on  the  geographical  make-up  of  the  various 
circuits,  the  conferences  are  either  conducted  in-person  or  by  telephone.  The  pro- 
grams have  been  successful,  and  three  other  circuits  are  planning  to  implement 
similar  programs  in  the  near  future. 

Unlike  those  circuits  that  use  court  personnel  to  mediate  appeals,  the  United 
States  Court  of  Appeals  for  the  District  of  Columbia  has  a  mediation  program  that 
enhsts  the  aid  of  the  local  bar  to  mediate  appeals. 

THE  CIVIL  JUSTICE  REFORM  ACT  AS  IT  RELATES  TO  ADR 

The  Civil  Justice  Reform  Act  of  1990  requires  each  United  States  district  court 
to  study  its  caseload  and  design  a  civil  justice  expense  and  delay  reduction  plan 
(hereinafter,  "plan").  The  statute  declares  that  the  purposes  of  each  plan  are  "to  fa- 
cilitate deliberate  adjudication  of  civil  cases  on  the  merits,  monitor  discovery,  im- 
prove litigation  management  and  ensure  just,  speedy,  and  inexpensive  resolutions 
of  civil  disputes." 

The  Civil  Justice  Reform  Act  lists  ADR  as  one  of  its  six  key  principles.  Indeed, 
the  introductory  portion  of  the  Act  identifies  aspects  of  effective  litigation  manage- 
ment programs  and  includes  the  "utilization  of  alternative  dispute  resolution  pro- 
grams in  appropriate  cases."  Section  102(S)(D).  The  Act  requires  each  court  to  con- 
sider inclusion  in  its  plan  certain  guideUnes  of  litigation  management.  Among  these 
is  the  "authorization  to  refer  appropriate  cases  to  alternative  dispute  resolution  pro- 
grams that — (A)  have  been  designed  for  use  in  a  district  court;  or  (B)  the  court  niay 
make  available,  including  mediation,  minitrial,  and  summary  jury  trial."  Section 
473(a)(6).  In  addition,  the  Act  directs  the  court  to  consider  "a  neutral  evaluation  pro- 
gram for  the  presentation  of  the  legal  and  factual  basis  of  a  case  to  a  neutral  court 
representative  selected  by  the  court  at  a  nonbinding  conference  conducted  early  in 
the  litigation."  Section  473(b)(4). 

Thus,  under  the  Act,  each  court  is  charged  with  the  mission  of  instituting  alter- 
native dispute  resolution  techniques  that  best  suit  the  preferences  of  the  bench,  bar, 
and  interested  public  in  the  district.  A  significant  factor  in  reducing  cost  and  delay 
is  any  step  toward  disposition  of  a  case  without  resort  to  litigation.  Such  measures 
might  be  court-wide,  such  as  early  neutral  evaluation,  mediation,  arbitration,  mini- 
trial  or  simimary  jury  trial;  or  they  may  be  case-specific,  such  as  the  means  of  facili- 
tating settlement  negotiation  (for  example,  requiring  a  representative  with  authority 
to  bind  the  party  to  attend  any  settlement  conference  held). 

Pilot  Courts,  Demonstration  Courts  and  Early  Implementation  Districts 

The  Act  requires  the  implementation  of  civil  justice  expense  and  delay  reduction 
plans  in  all  district  courts  within  three  years  following  enactment.  Each  court  may 
develop  its  own  plan  or  adopt  a  model  plan  to  be  developed  by  the  Judicial  Con- 
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ference.  Although  the  statute  does  not  mandate  the  components  of  each  plan,  it  does 
set  forth  six  principles  and  six  techniques  of  litigation  management  and  cost  and 
delay  reduction  which  courts  must  consider,  and  suggests  several  techniques  to  be 
used  in  designing  the  plans.  In  some  courts — those  designated  as  pilot  courts — the 
statute  establishes  experimental  techniques  to  be  implemented.  ADR  is  such  a  tech- 
nique, and  it  figures  prominently  in  the  statute  and  the  plans  submitted  to  date. 

The  Act  requires  the  Judicial  Conference  to  conduct  pilot  programs.  The  Act  speci- 
fies that  ten  courts  must  be  designated  as  pilot  courts,  five  of  which  must  encom- 
pass major  metropolitan  areas.  These  pilot  courts  must  include  all  six  principles  of 
litigation  management  and  cost  and  delay  reduction  set  forth  in  Section  473(a)  of 
the  Act,  including  ADR. 

In  addition,  there  are  five  demonstration  districts,  which  are  specifically  named 
in  the  Act.  The  Act  mandates  that  three  of  the  demonstration  districts  experiment 
with  various  methods  of  reducing  cost  and  delay,  including  ADR  techniques. 

A  third  category  established  by  the  Act  is  the  Early  Implementation  District  (EID) 
program.  These  districts  had  to  implement  their  plans  by  December  31,  1991.  The 
statute  does  not  specify  which  principles  and  techniques  are  to  be  incorporated  with- 
in these  plans. 

Action  of  Civil  Justice  Expense  and  Delay  Reduction  Plans 

Thirty-eight  district  courts  have  adopted  civil  justice  expense  and  delay  reduction 
plans  as  of  April  26,  1993.  These  courts  include  ten  pilot  courts,  twenty-four  EIDs, 
of  which  four  are  demonstration  courts,  and  four  courts  which  have  adopted  plans 
within  the  last  several  months,  one  of  which  is  a  demonstration  district.  Demonstra- 
tion districts  are  to  experiment  with  various  litigation  management  programs,  in- 
cluding ADR.  A  chart  listing  the  courts  which  have  adopted  plans  is  attached  as 
Exhibit  II. 

A  review  of  the  thirty-eight  civil  justice  expense  and  delay  reduction  plans  adopt- 
ed reveals  that  almost  every  court  in  the  group  has  or  will  soon  have  in  place  some 
form  of  ADR.  Thirty-seven  of  the  courts  have  included  some  form  of  ADR  or  encour- 
age use  of  ADR  procedures  in  their  plans;  a  majority  of  those  courts  have  or  will 
have  multiple  ADR  programs.  Only  the  ten  pilot  courts  and  three  of  the  demonstra- 
tion districts  were  required  to  include  some  form  of  ADR  in  their  plans.  A  chart  list- 
ing the  different  types  of  ADR  included  in  the  plans  is  attached  as  Exhibit  III.  To 
summarize  the  information  contained  in  this  chart,  a  review  of  the  thirty-eight 
plans  reveals  that  the  courts  will  implement  a  wide  variety  of  ADR  techniques  in 
satisfying  the  mission  statement  of  this  legislation.  At  least  ten  different  types  of 
ADR  vnll  be  implemented  in  these  courts,  categorized  as  follows: 

1.  Voluntary  mediation:  25  courts.  2.  Non-binding  arbitration:  16  courts.  3. 
Summauy  jury  trials:  13  courts.  4.  Early  neutral  evaluation  (ENE):  10  courts. 
5.  Settlement  conferences:  11  courts.  6.  Minitrials:  11  courts.  7.  Special  masters: 
4  courts.  8.  Settlement  week  or  settlement  judge:  5  courts.  9.  Settlement  nego- 
tiations: 3  courts.  10.  Trial  before  magistrate  judges:  1  court. 
In  addition,  eleven  courts  stated  their  general  intention  to  implement  ADR  tech- 
niques, without  specifying  which  techniques  would  be  adopted. 

To  truly  assess  the  impact  of  the  C  JRA  on  the  implementation  of  ADR  techniques 
in  the  federal  district  courts,  we  compare  the  plans  submitted  by  the  thirty-eight 
courts  against  the  list  of  programs  existing  prior  to  the  enactment  of  CJRA.  Of  the 
thirty-eight  courts,  eighteen  had  previously  existing  local  rules  adopting  some  form 
of  ADR.  Of  those  eighteen,  all  will  expand  their  programs.  Most  will  significantly 
expand  their  ADR  programs  by  broadening  the  scope  of  their  ADR  program,  adding 
new  types  of  techniques  to  what  already  had  been  established. 

For  example,  the  Northern  District  of  California,  which  has  in  place  local  rules 
to  provide  for  early  neutral  evaluation,  settlement  conferences,  and  voluntary  arbi- 
tration, will  consider  adding  summary  jury  trials,  special  masters,  and  private  ADR, 
as  well  as  a  pilot  mediation  program.  The  widespread  dissemination  of  information 
about  ADR  options  that  the  court  provides  also  is  an  important  element  of  the 
court's  plan. 

Another  example  is  the  Northern  District  of  Indiana,  which  has  a  local  rule  gen- 
erally providing  for  ADR  in  the  court.  That  court's  plan  proposes  the  implementa- 
tion of  settlement  conferences  and  early  neutral  evaluation,  and  proposes  cautious 
experimentation  with  the  more  costly  minitrials  and  summary  jury  trials.  A  third 
example  is  the  district  of  Kansas,  which  has  a  local  rule  providing  for  settlement 
conferences.  That  district  will  supplement  its  ADR  programs  by  encouraging  the 
resolution  of  disputes  through  mediation,  minitrials,  summary  jury  trials,  and  arbi- 
tration. 

Only  a  few  courts  indicate  that  they  will  rely  on  an  expansion  of  already  existing 
techniques.  One  aspect  of  such  expansion  would  be  accomplished  by  promotional  ef- 
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fort  directed  to  the  court  community,  including  education  for  the  bar  membership. 
Several  courts  have  published  pamphlets  explaining  their  ADR  programs,  to  be  dis- 
tributed by  their  counsel.  One  district  is  changing  its  bar  application  procedures  to 
require  certification  that  the  applicant  is  familiar  with  ADR  techniques. 

Nineteen  courts  which  had  no  previously  established  ADR  program  will  imple- 
ment ADR  as  a  direct  result  of  CJRA.  Five  of  the  courts  in  this  category  are  pilot 
courts.  Most  of  these  courts  have  ambitious  plans  to  implement  more  than  one  tech- 
nique of  ADR.  Examples  from  this  category  would  include:  the  District  of  Massachu- 
setts, which  will  encourage  settlement,  minitrials,  summary  jury  trials,  and  medi- 
ation; the  Western  District  of  Tennessee  (a  pilot  court),  which  will  actively  urge  the 
use  of  early  neutral  evaluation,  settlement  conferences,  minitrials,  and  mediation, 
and  explore  the  cost-effectiveness  of  summary  jviry  trials;  the  Southern  District  of 
Texas  (a  pilot  court),  which  will  implement  mediation,  minitrials,  summary  jury 
trials,  arbitration,  and  other  ADR  procedures;  the  District  of  Utah  (a  pilot  court), 
which  will  experiment  with  mediation,  arbitration,  minitrials,  and  summary  jury 
trials;  and  the  Eastern  District  of  Wisconsin  (a  pilot  court),  which  will  implement 
settlement  conferences,  special  masters,  early  neutral  evaluation,  mediation,  arbi- 
tration, and  other  ADR  procedures. 

Out  of  the  thirty-eight  courts  which  submitted  plans,  only  one  court  rejected  the 
concept  of  ADR  for  the  present  time. 

The  Model  Civil  Justice  Expense  and  Delay  Reduction  Plan  and  Annual  Assessments 

The  Model  Civil  Justice  Expense  and  Delay  Reduction  Plan  prepared  by  the  Judi- 
cial Conference,  pursuant  to  Section  103(a)  of  the  Civil  Justice  Reform  Act  of  1990, 
contains  an  extensive  section  on  ADR.  This  model  plan  incorporates  provisions  from 
many  of  the  plans  submitted  by  the  pilot  courts  and  EID  courts.  Included  therein 
is  a  discussion  of  a  majority  of  the  types  of  ADR  programs,  including  mediation, 
early  neutral  evaluation,  and  sirbitration.  The  Model  Plan  also  addresses  such  issues 
as  educating  the  bar  and  the  public  about  ADR  programs,  and  it  provides  guidelines 
for  administering  an  ADR  program. 

The  Civil  Justice  Reform  Act  requires  courts  that  have  developed  expense  and 
delay  reduction  plans  to  "assess  annually  the  condition  of  the  court's  civil  and  crimi- 
n£d  dockets  with  a  view  to  determining  appropriate  additional  actions  which  may 
be  taken"  to  reduce  cost  and  delay  in  civil  litigation  (§475).  As  one  might  expect, 
many  courts  hope  to  enhance  the  ADR  component  of  their  civi  justice  expense  and 
delay  reduction  plans.  For  example,  the  original  plan  prepared  by  the  Southern  Dis- 
trict of  California  contained  an  arbitration  and  mediation  program  which  was  imple- 
mented on  an  experimental  basis  (i.e.,  even-numbered  cases,  only,  were  referred  to 
ADR).  After  the  district  assessed  its  program,  reljdng  on  anecdotal  information,  the 
plan  was  amended,  removing  the  experimental  nature  of  the  program  and  allowing 
all  cases  to  be  referred  to  ADR  at  the  judge's  discretion.  The  District  of  New  Jersey, 
after  an  extensive  assessment  of  the  docket  and  the  original  plan,  created  a  formal 
mediation  program.  The  Eastern  District  of  Pennsylvania  determined,  after  careful 
assessment  of  its  mediation  program,  that  with  certain  modifications,  their  program 
will  be  a  useful  tool  in  "increasing  the  successful  resolution  of  cases  early  in  the 
litigation  process." 

While  each  district  is  required  to  perform  an  annual  assessment  of  its  civil  justice 
expense  and  delay  reduction  plan,  the  Act  does  not  provide  a  uniform  assessment 
procedure.  Moreover,  the  individual  courts  have  neither  the  expertise  nor  the  funds 
to  perform  a  statistically  sound  assessment;  therefore,  the  Administrative  Office  of 
the  United  States  Courts  entered  into  a  contractual  agreement  with  the  Rand  Cor- 
poration to  perform  a  study  of  ADR  developments  under  the  CJRA. 

The  Contract  with  the  Rand  Corporation 

The  Rand  Corporation  was  awarded  the  contract  for  an  independent  study  of  pilot 
and  comparison  courts  under  section  105  of  the  Civil  Justice  Reform  Act.  The  origi- 
nal contract  was  amended  to  incorporate  an  additional,  more  detailed  study  of  Alter- 
native Dispute  Resolution  programs  developed  by  individual  CJRA  pilot  and  com- 
parison courts  in  compliance  with  §  473(a)(6)  of  the  Act.  This  additional  study  al- 
ready has  commenced,  allowing  the  research  team  to  take  advantage  of  planned  site 
visits  for  the  purposes  of  both  studies.  The  Judicial  Conference  Committee  on  Court 
Administration  and  Case  Management,  through  its  Subcommittee  on  Case  Manage- 
ment, has  oversight  for  these  studies. 

The  administration  of  this  study  has  presented  opportunities  for  the  federal  judi- 
ciary to  examine  and  document  operationsd  trends  and  to  gain  first  hand  knowledge 
of  the  impact  of  new  programs.  The  contract  amendment  for  the  study  of  pilot  court 
ADR  programs  was  an  early  outgrowth  of  this  process.  Initially,  three  of  the  largest 
pilot  courts  had  intended  to  evaJuate  their  own  ADR  programs.  Through  consiilta- 
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tion  with  the  Rand  Corporation,  the  Judicial  Conference  recognized  that  given  the 
importance  ADR  under  the  CJRA,  it  would  be  desirable  to  have  a  comprehensive 
study  of  the  ADR  programs  implemented  in  the  plot  courts.  In  order  to  take  advan- 
tage of  the  available  data  now  now  being  gathered  by  the  Rand  Corporation  for  its 
study  of  the  pilot  courts,  and  also  to  minimize  the  cost  of  additional  analysis  re- 
quired, the  Judicial  Conference  authorized  Rand  to  perform  this  adjunct  study  of 
ADR  programs  in  the  courts.  The  adjunct  study  will  provide  information  to  support 
the  future  development  of  ADR  programs  in  the  federal  courts. 

Six  courts  among  the  pilot  and  comparison  districts  of  the  primary  study  have 
been  tentatively  identified  as  potential  ADR  study  sites.  These  courts  were  selected 
because  they  have  well  designed  and  executed  ADR  programs  and  sufficient  case 
volumes  to  support  existing  sampling  and  survey  research  methods.  The  district 
courts  selected  include  the  following:  the  Southern  District  of  California,  the  East- 
em  District  of  New  York,  the  Southern  District  of  New  York,  the  Western  District 
of  Oklahoma,  the  Eastern  District  of  Pennsylvania,  and  the  Southern  District  of 
Texas. 

Clearly,  the  enactment  of  CJRA  will  have  a  significant  and  profound  impact  on 
ADR  programs  at  the  federal  district  court  level.  A  heightened  awareness  of  the  va- 
riety of  techniques  available  for  experimentation,  as  well  as  an  enhanced  sensitivity 
to  the  benefit  of  such  programs,  to  both  the  judiciary  and  the  public,  should  result 
from  the  creative  implementation  of  these  programs.  The  courts,  the  bar,  and  the 
litigants  will  derive  great  benefit  from  the  progressive  posture  taken  by  these  dis- 
tricts. We  are  confident  that  these  new  ideas  to  streamline  the  pretrial  process  can 
be  implemented  in  such  a  manner  as  to  preserve  the  fair  and  open  nature  of  ovir 
courts. 

Availability  of  CJRA  Plans  to  the  Public 

The  Judicial  Conference  Committee  on  Court  Administration  and  Case  Manage- 
ment discussed  at  their  meeting  last  summer  problems  of  public  access  to  the  CJRA 
reports  and  plans  prepared  by  the  district  court  advisory  groups.  Subsequently,  the 
Federal  Judicial  Center  contacted  both  West  Publishing  Company  and  Mead  Data 
Central,  to  explore  whether  these  companies  would  be  interested  in  placing  the 
CJRA  documents  on-line  through  their  electronic  access  services.  West  Publishing 
Company  agreed  to  create  a  CJRA  database  within  WESTLAW.  All  reports  and  plan 
from  the  early  implementation  districts  will  be  available  once  the  database  is  opera- 
tive, and  the  reports  and  plans  from  the  non-EID  districts  will  be  made  available 
as  they  are  completed.  The  Model  Civil  Justice  Expense  and  Delay  Reduction  Plan 
prepared  by  the  Judicial  Conference,  as  well  as  the  annual  assessments  performed 
by  the  district  courts  and  reports  to  Congress,  will  also  be  placed  on-line.  West  Pub- 
lishing Company  has  committed  to  have  this  service  available  on  WESTLAW  this 
spring,  perhaps  by  as  soon  as  the  end  of  this  month.  Mead  Data  Central  also  has 
indicated  some  interest  in  providing  the  same  service  on  LEXIS;  they  are  still  ex- 
ploring the  feasibility  of  creating  a  database  for  this  purpose. 
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EXHIBIT  I 


rOURT-SPONSORED  ALTERNATIVE  DISPUTE  RESOLUTION  PROGRAMS 


ARBITRATION 


Mandatory  Pilot  Prop-ams: 

Northern  District  of  California 
Middle  District  of  Florida 
Western  Distria  of  Michigan 
Western  District  of  Missouri 
Distria  of  New  Jersey 

Voluntary  Pilot  Programs: 

District  of  Arizona 
Middle  District  of  Georgia 
Western  Distrirt  of  Kentucky 
Northern  District  of  New  York 
Western  Distria  of  New  York 

Other  Propram?;  (both  voluniarvV 

Eastern  r>istria  of  California 


Eastern  District  of  New  York 
Middle  District  of  North  Carolina 
Western  District  of  Oklahoma 
Eastern  District  of  Peruisylvania 
Western  District  of  Texas 


Northern  District  of  Ohio 
Western  District  of  Pennsylvania 
Distria  of  Utah 
Western  Distria  of  Virgima 
Western  Distria  of  Washington 


Southern  Distria  of  Ohio 


MEDIATION 


Distria  of  Columbia 
Distria  of  Coimccticut 
Middle  Distria  of  Florida 


Eastern  District  of  Pennsylvania 
Western  Distria  of  Washington 
Eastern  District  of  Washington 


MTNI-TRIALS  AND  MINI-HEARINGS 
Western  Distria  of  Michigan 
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SUMMARY  JURY  TRIALS 

Central  District  of  Illinois  Northern  Distria  of  Ohio 

Northern  District  of  Indiana  Southern  District  of  Ohio 

Southern  District  of  Indiana  Northern  District  of  Oklahoma 

Eastern  District  of  Kentucky  Western  District  of  Oklahoma 

Western  District  of  Kentucky  Middle  District  of  Permsylvania 

Western  District  of  Michigan  Middle  District  of  Tennessee 


RARLY  NEUTRAL  EVALUATION 

Northern  District  of  California  District  of  Columbia 

Eastern  Distrirt  of  California 


SETTLEMENT  JUDGE  OR  MAGISTRATE  JUDGE 

Northern  District  of  California  Northern  Distria  of  Oklahoma 

District  of  Connecticut  Western  District  of  Oklahoma 

I>istrict  of  Idaho  Middle  Distria  of  Tennessee 
Distria  of  Kansas 


SETTLEMENT  WEEK 
Southern  Distria  of  Ohio  Northern  Distria  of  West  Virginia 

CASE  VALUATION 
Eastern  Distria  of  Michigan  Western  Distria  of  Michigan 
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EXHIBIT  n 
Advisory  Group  Reports  and  Cost  and  Delay  Reduction  Plans 


The  following  reflects  the  final  reports  and  plans  which  were  adopted  by  April 
26,  1993  and  submitted  to  the  Administrative  Office.    All  final  reports  and  plans  are 
due  by  December  1,  1993.    Pilot  courts  appear  in  boldface. 


1. 

Alaska 

2. 

Arkansas  Eastern 

3. 

California  Eastern 

4. 

California  Northern  -  Demonstration  Court 

5. 

California  Southern 

6. 

Delaware 

7. 

Florida  Southern 

8. 

Georgia  Northern 

9. 

Idaho 

10. 

Illinois  Southern 

11. 

Indiana  Northern 

12. 

Indiana  Southern 

13. 

Kansas 

14. 

Massachusetts 

15. 

Michigan  Western  -  Demonstration  Court 

16. 

Missouri  Western  -  Demonstration  Court 

17. 

Montana 

18. 

New  Jersey 

19. 

New  Mexico 

20. 

New  York  Eastern 

21. 

New  York  Southern 

?,?, 

Ohio  Northern  -  Demonstration  Court 

23. 

Oklahoma  Western 

24. 

Oregon 

25. 

Pennsylvania  Eastern 

26. 

Tennessee  Western 

27. 

Texas  F.astem 

28. 

Texas  Northern 

29. 

Texas  Western 

30. 

Texas  Southern 

31. 

Utah 

31 

Virgin  Islands 

33. 

Virginia  Fiistem 

34. 

West  Virginia  Northern  -  Demonstration  Court 

35. 

West  Virginia  Southern 

36. 

Wisconsin  Eastern 

37. 

Wisconsin  Western 

38. 

Wyoming 
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Exhibit  ni 

Alternative  Dispute  Resolution  Profiles 

Alaska:  9th  Circuit 

Endorses  the  concept  of  ADR 

Arkansas  rEastera^:  8tb  Circuit 

Will  inform  the  Bar  about  present  ADR  options 

Califpmia  CEastem):  9th  Circuit 

Established  a  panel  to  monitor  the  use  of  ENE,  Court-annexed  Arbitration  and  other  ADR 
Encourages  ADR 


California  rNorthem):  9th  Circuit 
Demonstration  Court 

ENE 

Non-binding  arbitration 

Settlement  Conference 

Summary  jury  trials  and  bench  trials 

Special  Masters 

Private  ADR 


California  (Southern^:  9th  Circuit 
Pilot  Court 

Non-binding  mini  trial 

Summary  jury  trial  -  in  cases  with  less  than  $250,000  at  controversy  and  a  likelihood  of 

resolution 

Non-binding  arbitration/mediation  in  all  contract  cases  and  tort  cases  under  $100,000. 
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Delaware:  3rd  Circuit 
Pilot  Coun 

Voluntary  mediation 
Voluntary  arbitration 


Florida  (SouthemV  11th  Circuit 


Voluntary  mediation 

Any  other  type  of  ADR  currently  available 


Georpia  (Northern^:  11th  Circuit 
Pilot  Court 

Court-annexed  arbitration  —  mandatory/non-binding 
Mediation  option 
Special  masters 


Idaho:  9th  Circuit 

Voluntary,  non-binding: 

Settlement  weeks  ~  neutral  attorneys 

Arbitration  -  where  the  amounts  in  controversy  are  less  than  $100  000 

ENE 

Illinois  (Southern^:  7th  Circuit 

A  plan  to  educate  the  Bar  in  ADR  alternatives 


Indiana  rNorthemV  7th  Circuit 
Comparison  Distria 

Private  settlement  negotiations  encouraged 

Mini  trials 

Summary  jury  trials 

Hosted  settlement  conference 

ENE 
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Indiana  (Southern):  7th  Circuit 


Encourage  settlement 
Publicize  and  educate  Bar  in: 

ENE 

Mediation 

Arbitration 

Mini-hearings 

Summary  jury  trials 


Kansas:  10th  Circuit 
Comparison  District 

Extra  judicial  proceedings  encouraged 

Mediation 

Mini  trials 

Summary  jur>'  trials 

Settlement  conferences 

Other  ADR  procedures 


Massachusetts:  1st  Circuit 

Encourages: 

Settlement 
Mini  trials 
Summary  jury  trials 
Mediation 


Michigan  fWestem):  7th  Circuit 

Strengthen  existing  ADR  procedures 

Missniiri  fWestem):  8th  Circuit 

Experimental  Program  -  1/3  automatic  participation;  1/3  voluntary  participation;  1/3  not 

encouraged  to  participate 

Mediation 

Non-binding  arbitration 

ENE 
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Montana:  9lh  Circuit 

Judicial  Officer  must  consider  settlement  conferences 
Mediation  with  mediators  coming  from  a  court  established  list 


T^ew  Jersey:  3rd  Circuit 

Arbitration 

Mediation,  mini  trials,  and  summary  jur>'  trials  with  outside  providers 


Nev.  Mexico:  10th  Circuit 

Endorses  the  concept  of  ADR 

Maintain  panel  of  neutrals  and  provide  training 

New  York  rEastem):  2nd  Circuit 
Comparison  District 

Court-annexed  arbitration  for  amounts  under  $100,000 

ElsfE 

Trials  before  Magistrate  Judges 

Settlement  conferences 

Special  Master 

Court-annexed  mediation 


New  York  f Southern V  2nd  circuit 
Pilot  Court 

Mandatory  court-annexed  mediation  for  cases  in  the  expedited  track 
Voluntary  court-annexed  arbitration 


Ohio  rNortheml:  6th  Circuit 
Demonstrauon  Court 

ENE  -  any  civil  cases 
Mediation  -  any  civil  cases 
Arbitration 
Summary  jury  trial 
Summary  bench  trial 
Other  ADR  procedures 
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ni-lahnma  rWe'^emV  10th  Circuit 
Pilot  Coun 

Settlement  conference 
Mediation 

Court-annexed  arbitration 
Summar)'  jury  trial 

Oreeon:  9th  Circuit 

Settlement  Judge 

Court-annexed  voluntary  mediation  program 

Other  local  ADR  services 


Penn'p.'lvania  (Eastern^:  3rd  Circuit 
Pilot  Court 

A  well  established  arbitration  and  mediation  program 

Any  other  ADR  method  purposed  by  the  parties  or  the  presiding  judge 

Tennessee  (Western) :  6th  Circuit 
Pilot  Court 

ENE 

Settlement  conference 

Mini  trials 

Summary  jury  trials 

Mediation 

Texas  fWestem):  5th  Circuit 

Expand  existing  ADR  program 

Parties  are  required  to  submit  ADR  report  in  every  case 

Bar  applicants  must  certify  familiarity  with  ADR 

Parties  with  settlement  authority  are  required  to  attend  ADR  meetings 

Texas  rNorthem):  5th  Circuit 

ADR  pamphlet 

Endorses  ADR  concept 

Judge  may  refer  any  case  to  ADR 

Options  (all  non-binding) 

Mediation 

Mini-trial 

Summary  Jury  Trial 

Other  settlement  procedures  at  the  judge's  discretion 
Parties  with  settlement  authority  are  required  to  attend  ADR  meetings 


74-065  0-94-3 
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Texas  (Southern):  5th  Circuit 
Pilot  Coun 

MediatioD 

Mini  trial 

Summary  jury  trial 

Arbitration 

Other  ADR  procedures 


Wisconsin  rEastem):  7th  Circuit 
Pilot  Coun 

Settlement  conference 

Special  Master 

ENE 

Mediation 

Arbitration 

Other  ADR  procedn'-es 


Texas  fEastem^:  5th  Circuit 

Court-annexed  mediation 
Mini  trial 

Summary  jury  trial 
Other 


Wyoming:  10th  Circuit 

Settlement  Conferences 

ADR  in  appropriate  circumstances 


Uiab:  10th  Circuit 
Pilot  Court 


Will  experiment  with: 
Mediation 
Arbitration 
Mini  trial 
Summary  jury  trial 


Virgin  Islands:  3rd  Circuit 
Mediation 


West  Virginia  (Northern):  4th  Circuit 
Demonstradon  Court 

Settlement  Weeks 


West  Virginia  (Southemi:  4th  Circuit 
Mandatory  mediation 


Wisconsin  (Western V  4th  Circuit 
Mediation 
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Mr.  Hughes.  Judge  Simandle. 

STATEMENT  OF  JEROME  B.  SIMANDLE,  JUDGE,  U.S.  DISTRICT 
COURT  FOR  THE  DISTRICT  OF  NEW  JERSEY 

Judge  Simandle.  Thank  you,  Mr.  Chairman  and  members  of  the 
committee.  It  is  a  privilege  to  be  here  before  you. 

I  am  Jerome  B.  Simandle.  I  sit  in  Camden,  NJ,  as  a  U.S.  district 
judge,  and  I  would  like  to  share  with  you  our  experience  in  the  Dis- 
trict of  New  Jersey  for  the  last  8  years  as  a  court  which  has  had 
a  successful  mandatory  arbitration  program. 

New  Jersey's  judges  and  lawyers  in  1984  and  1985  were  con- 
fronted with  a  Federal  court  docket  which  had  to  devote  extraor- 
dinary resources  to  the  trial  of  criminal  cases,  and  we  still  do.  That 
is  the  backdrop  under  which  our  ADR  program  for  mandatory  arbi- 
tration was  passed. 

What  we  were  searching  for  was  a  program  that  would  provide 
speedy,  inexpensive  and  just  resolution  of  cases  without  the  neces- 
sity of  going  to  trial  if  the  litigants  were  satisfied  with  the  result. 
We  believe  we  found  that  in  the  court-annexed  arbitration  pro- 
gram. There  have  been  substantial  contributions  made  to  that  pro- 
gram by  the  members  of  the  bar  who  serve  as  arbitrators. 

We  looked  at  the  needs  of  the  litigants  in  the  lower  dollar  value 
contract  and  tort  cases.  The  arbitration  itself  takes  place  before  a 
neutral  attorney  arbitrator.  The  result,  as  Judge  Williams  and 
Judge  Schwarzer  have  emphasized,  is  nonbinding.  It  is  a  required 
step  before  trial  in  these  sorts  of  cases  which  constitute  about  one- 
fifth  of  our  civil  docket.  That  is  the  only  element  that  is  compulsory 
for  these  cases.  It  is  a  step  that  must  be  taken  in  order  to  prepare 
the  case,  if  it  is  going  to  go  to  trial. 

Arbitration  comes  toward  the  end  of  the  pretrial  process.  It  is  not 
something  that  truncates  parties'  rights  to  discovery  and  parties' 
rights  to  judicial  rulings  on  dispositive  motions  on  matters  of  law. 
All  of  that  occurs  before  the  arbitration  is  even  scheduled. 

Our  district  has  very  low  disincentives  to  seeking  trial  de  novo. 
There  is  only  a  $150  fee,  and  it  is  easily  waived  if  a  party  is  unable 
to  afford  it.  It  seems  to  the  judges  of  our  court  that  the  disincentive 
to  seeking  trial  de  novo  should  come  not  from  a  high  fee,  but  rather 
from  the  logic  of  the  arbitration  result  itself.  If  there  is  a  fair  proc- 
ess that  reaches  a  reasonable  result,  then  we  believe  that  parties 
will  not  demand  trial  de  novo.  We  feel  that  that  has  indeed  been 
the  result,  and  I  would  like  to  just  very  briefly  review  the  results 
with  you. 

Our  program  is  marked  by  rising  numbers  of  midlevel  cases 
where  the  parties  are  consenting  to  voluntarily  arbitrate.  These  are 
cases  where  there  is  more  than  $100,000  in  dispute,  in  fact,  cases 
of  a  quarter  million,  half  a  million,  or  even  a  million  dollars  have 
been  placed  into  arbitration  by  the  attorneys  and  the  parties  by 
consent.  They  do  this  because  of  the  trust  that  they  have  in  the 
program,  and  that  trust  has  grown  over  the  years. 

The  lawyers  and  the  clients  prefer  mandatory  arbitration  to  trial 
procedures  in  New  Jersey  for  this  type  of  case.  That  has  been  de- 
termined not  only  through  the  Federal  Judicial  Center's  survey, 
but  also  through  the  oversight  by  two  advisory  groups,  first,  the 
Lawyers  Advisory  Committee  for  the  district,  and  second,  the  Civil 
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Justice  Reform  Act  Advisory  Committee  for  the  district,  which  in- 
formally questioned  arbitrators'  attorneys  and  their  clients,  and  de- 
termined that  the  arbitration  was  highly  successful  and  should  be 
expanded  as  part  of  CJRA  in  our  district. 

Third,  the  lawyers  and  the  clients  perceive  the  procedures  as  fair 
both  in  concept  and  as  applied  to  the  individual  cases.  As  a  result, 
after  approximately  10,000  cases  have  been  placed  into  the  arbitra- 
tion program  over  the  last  8  years,  between  1  and  1.5  percent  have 
resulted  in  a  trial  de  novo.  That  contrasts  with  the  court's  rate  in 
nonarbitration  cases  of  approximately  5  percent  of  the  cases  going 
to  trial.  That  means  that  a  nonarbitration  case  in  my  district  is 
three  to  four  times  more  likely  to  go  to  trial  than  an  arbitration 
case. 

Finally,  it  is  an  opportunity  for  lawyers  who  sit  as  arbitrators  to 
perform  a  public  service.  It  is  essentially  a  pro  bono  function.  Al- 
though they  are  paid  $250  that  hardly  compensates  for  the  typical 
arbitration  which  can  take  half  a  day  or  even  a  full  day,  sometimes 
more. 

Finally,  I  leave  my  remarks  that  have  previously  addressed  the 
criticisms  of  second-class  justice,  or  that  somehow  this  places  an 
undue  burden  on  the  rights  to  a  jury  trial.  No  judge  in  our  district 
believes  that  that  is  even  remotely  true,  neither  do  the  litigants. 
In  fact,  it  is  an  enhancement  to  the  opportunities  for  justice  that 
are  otherwise  available. 

Mr.  Chairman,  based  upon  these  experiences,  I  respectfully  urge 
your  committee  to  adopt  H.R.  1102  and  to  report  it  favorably  so 
that  every  Federal  district  court  in  the  country  will  have  the  oppor- 
tunity to  consider  whether  it  wishes  to  enact  a  mandatory  arbitra- 
tion program  for  itself. 

Thank  you. 

Mr.  Hughes.  Thank  you  very  much.  Judge. 

[The  prepared  statement  of  Judge  Simandle  follows:] 

Prepared  Statement  of  Jerome  B.  Simandle,  Judge,  U.S.  District  Court  for 

THE  District  of  New  Jersey 

Mr.  Chairman: 

My  name  is  Jerome  B.  Simandle.  I  am  a  United  States  District  Judge  for  the  Dis- 
trict of  New  Jersey.  I  was  previously  a  United  State  Magistrate  Judge  for  the  Dis- 
trict of  New  Jersey  for  more  than  eight  years,  and  my  judicial  duties  included  super- 
vision of  the  District  of  New  Jersey's  Court-Annexed  Arbitration  Program  which  was 
commenced  in  March,  1985.  I  appear  before  you  not  as  a  representative  of  the  Judi- 
cial Conference  but  as  a  Judge  of  a  Federal  Court  having  an  active  and  successful 
compulsory  court-annexed  arbitration  program.  1  offer  this  statement  in  support  of 
the  Court  Arbitration  Authorization  Act  of  1993,  H.R.  1102.  1  thank  the  Committee 
for  the  opportunity  to  appear  and  testify. 

I.  STATUTORY  CONTEXT 

In  1984,  the  Lawyers  Advisory  Committee  for  the  District  of  New  Jersey  proposed 
to  the  Court  that  it  establish  a  court-annexed  arbitration  program,  patterned  largely 
upon  the  program  of  the  Eastern  District  of  Pennsylvania.  On  March  11,  1985,  the 
Court  adopted  the  Committee's  proposal,  enacting  new  Local  Rule  47.  New  Jersey 
became  one  of  eight,  and  later  ten,  test  districts  under  the  Judicial  Conference's  ex- 
perimental program.  Congress  reviewed  the  success  of  these  programs  in  1988  and 
passed  Title  IX  of  the  Judicial  Improvements  and  Access  to  Justice  Act  of  1988 
(hereinafter  "the  1988  Act"),  28  U.S.C.  §§651-658,  authorizing  the  pilot  courts— in- 
cluding New  Jersey — to  continue  compulsory  court-annexed  arbitration  programs, 
while  authorizing  ten  other  courts  to  adopt  voluntary  arbitration  programs. 
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New  Jersey  is  an  example  of  a  court  with  compulsory  arbitration  of  certain  cases 
with  money  damages  not  exceeding  $100,000,  under  18  U.S.C.  §§  652(a)(1)(B)  & 
658(1),  coupled  with  the  voluntary  arbitration  of  other  cases  by  consent  of  the  par- 
ties under  28  U.S.C.  §  652(a)(1)(A). 

Section  4  of  the  proposed  legislation  in  H.R.  1102  would  amend  the  Arbitration 
provisions  of  the  1988  Act  to  permit  each  Federal  district  court  to  choose  to  enact 
a  compulsory  or  voluntary  court-annexed  Arbitration  program  by  local  option.  This 
amendment  would  thus  make  the  benefits  of  compulsory  and  voluntary  arbitration 
available  to  the  additional  district  courts  which  choose  to  do  so. 

Based  upon  the  eight  years  of  experience  in  New  Jersey,  as  well  as  in  the  other 
Federal  courts  with  compulsory  £u-bitration,  this  amendment  is  well-justified.  Fur- 
ther, I  am  confident  that  the  parties,  lawyers  and  judges  experienced  in  Federal 
compulsory  arbitration  would  also  strongly  support  this  opportunity  for  other  fed- 
eral courts  to  adopt  these  procedures  for  resolving  civil  cases.  In  the  District  of  New 
Jersey  and  elsewhere  in  courts  with  mandatory  arbitration,  the  District  Judges  and 
Magistrate  Judges  seem  to  overwhelmingly  be  of  the  view  that  this  program  en- 
hances the  delivery  of  justice  and  should  be  made  available  to  other  courts. 

I  will  briefly  describe  how  Arbitration  works  in  our  Court,  then  I  will  analyze  the 
results  of  Arbitration  in  quantitative  terms  and  in  terms  of  litigant  satisfaction,  and 
I  will  briefly  address  the  common  misconceptions  about  compulsory  arbitration. 

II.  COURT-ANNEXED  ARBITRATION  IN  THE  DISTRICT  OF  NEW  JERSEY 

Cases  Receiving  Compulsory  Non-Binding  Arbitration. — Under  General  Rule  47  of 
the  District  of  New  Jersey,  the  Court  provides  compulsory  but  non-binding  arbitra- 
tion for  civil  cases  in  which  money  damages  only  are  being  sought  in  an  amount 
not  in  excess  of  $100,000  exclusive  of  interest,  costs  and  punitive  damages,  except 
for  claims  of  constitutional  rights,  tax  refunds  or  Social  Security  appeals.  (General 
Rule  47C.3,  consistent  with  28  U.S.C.  §  652(b)).  Arbitration  cases  comprise  about 
20%  of  our  civil  docket.  A  case  will  be  exempted  from  arbitration  if  it  involves  com- 
plex or  novel  legal  issues,  or  if  legal  issues  predominate  over  factual  issues,  or  if 
other  good  cause  is  shown  why  specific  policy  concerns  make  arbitration  inappropri- 
ate. (General  Rule  47D.6,  consistent  vdth  28  U.S.C.  §  652(c)).  Such  applications  to 
remove  a  case  fi-om  Arbitration  are  rare. 

Case  Management,  Motion  Practice,  Scheduling. — The  Arbitration  case  proceeds 
through  the  same  sort  of  early  case  management  as  other  civil  cases.  First,  the  at- 
torneys (or  unrepresented  parties)  meet  with  the  assigned  Magistrate  Judge  in  the 
Scheduling  Conference,  usually  within  60  days  after  the  first  answer  is  filed.  The 
litigants  discuss  the  contours  of  claims  and  defenses,  each  party's  discovery  needs, 
any  unusual  problems  requiring  judicial  intervention,  the  appropriateness  of  arbi- 
tration, and  whether  the  case  can  be  resolved  by  settlement.  Arbitration  is  incor- 
porated into  our  Court's  CJRA  Plan  which  identified  an  Arbitration  Track  beginning 
with  the  initial  Scheduling  Conference  before  the  Magistrate  Judge  and  aiming  to 
have  the  case  prepared  for  its  arbitration  hearing  within  six  months.  The  resulting 
Scheduling  Order,  assuming  that  the  case  remains  in  the  Arbitration  Track,  will  set 
deadlines  for  completing  discovery  and  filing  of  dispositive  motions,  followed  by  the 
presumptive  Arbitration  hearing  date.  When  the  discovery  period  has  passed  and 
any  case  dispositive  motions  have  been  decided,  the  Court  schedules  the  case  for  its 
Arbitration  Hearing. 

Selection  of  Arbitrator. — The  Clerk  selects  the  single  Arbitrator  from  the  Court's 
list  of  certified  Arbitrators.  (General  Rule  47D.2).  An  Arbitrator  is  compensated 
$250  by  the  Covu-t  for  service  in  each  case,  and  additiongd  compensation  can  be 
sought  if  the  hearing  is  protracted.  (General  Rule  47B).  Requests  for  excess  com- 
pensation are  extremely  rare,  even  though  it  is  not  unusual  for  a  hearing  to  take 
an  entire  day.  The  Arbitrators  are  attorneys  in  private  practice,  experienced  in  fed- 
eral litigation,  and  fvuther  seasoned  by  experience  as  Arbitrators  or  as  lawyers  in 
such  matters. 

Pre-Hearing  Submissions. — The  litigants  submit  certain  background  documents  to 
the  Arbitrator,  such  as  proposed  exhibits  and  expert  reports,  prior  to  the  hearing. 
(General  Rule  47E.5).  The  Arbitrator  normally  convenes  a  short  pre-hearing  con- 
ference call  to  discuss  the  agenda  for  the  heairing  and  to  resolve  hearing-related 
problems. 

Arbitration  Hearing. — The  Arbitration  hearing  is  conducted  before  a  single  Arbi- 
trator in  a  manner  similar  to  a  bench  trial.  The  purpose  is  to  provide  a  full  and 
fair  hearing  before  an  experienced  neutral  attorney  who  serves  as  a  "non-jury  adju- 
dicator of  the  facts  based  on  evidence  and  arguments  presented  at  the  arbitration 
hearing."  Guidelines  for  Arbitration  at  Appendix  M  to  the  General  Rules,  II. B.  This 
means  that  the  Arbitrator  is  not  a  mediator  or  settlement  judge,  and  he  or  she  may 
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decline  to  entertain  settlement  discussions.  The  Court  has  made  clear  that  it  "ex- 
pects that  the  arbitrator  a^id  counsel  shall  strive  at  all  times  to  preserve  the  essen- 
tial functions  of  a  finder  of  facts  at  a  hearing,  which  though  less  formal  than  a  trial, 
nonetheless  inspires  similar  confidence  in  the  objectivity  and  vahdity  of  the  fact 
finding  process,'  according  to  Guidelines  for  Arbitration  §  II. B. 

The  parties  usually  testify  at  the  hearing  and  other  evidence  is  proffered  using 
the  Federal  Rules  of  Evidence  as  a  guide.  General  Rule  47E.5.  A  typical  Arbitration 
hearing  takes  4-8  hours,  depending  on  the  complexity  of  the  case  and  number  of 
parties.  Each  party  is  required  "to  participate  in  the  arbitration  process  in  a  mean- 
ingful manner"  (General  Rule  47E.3),  and  in  practice  it  is  extremely  rare  that  a 
party  fails  to  appear  and  participate. 

Written  Arbitration  Award. — Within  30  days  after  the  hearing,  the  Arbitrator 
must  render  an  Arbitration  award  concisely  stating  the  result,  accompanied  by  a 
written  statement  or  svmimary  setting  forth  the  basis  for  the  award.  If  no  party 
timely  objects  to  the  Arbitration  award,  it  is  docketed  as  a  final  judgment  (General 
Rule  47F,  consistent  with  28  U.S.C.  §  654(a)). 

Rejecting  the  Award  by  Requesting  Trial. — A  party  has  30  days  to  reject  the 
award  by  demanding  trial  de  novo,  or  60  days  in  cases  involving  Federal  employees 
and  agencies.  (General  Rule  47G.1).  The  party  demanding  trial  de  novo  posts  a  de- 
posit of  $  150  with  the  Clerk  except  that  a  person  proceeding  in  forma  pauperis  pays 
no  fee.  The  case  is  then  returned  to  the  active  trial  list  and  scheduled  for  its  final 
pretrial  conference  and  trial.  (General  Rule  47G.2).  The  $150  deposit  is  returned  if 
the  party  obtains  a  final  judgment  more  favorable  than  the  award,  or  if  the  de  novo 
request  was  made  for  good  cause.  (General  Rule  47G.3). 

III.  ARBITRATION  PROGRAM  PERFORMANCE  AND  SATISFACTION  OF  LAWYERS  AND 

PARTIES 

The  high  hopes  for  court-annexed  Arbitration — both  compulsory  and  voluntary — 
in  the  District  of  New  Jersey  have  been  borne  out  by  experience.  For  the  statistical 
years  1986-1992,  over  10,000  civil  cases  were  placed  into  the  Arbitration  program 
in  our  Court.  Of  those  cases,  almost  all  were  resolved  by  motion  practice,  with- 
drawal, pre-Arbitration  settlement,  acceptance  of  the  Arbitration  award,  or  by  set- 
tlement after  the  award.  Through  1991  (the  most  recent  year  in  which  the  statistic 
has  been  compiled),  only  one  percent  (1%)  of  these  cases  had  to  be  tried  to  a  verdict. 
The  tracking  of  Arbitration  cases  for  the  two  most  recent  years  shows  the  following: 

TABLE  1.— ARBITRATION  IN  DISTRICT  OF  NEW  JERSEY 


1991  1992 

Number  of  Cases  Placed  in  Arbitration 1,154  1,694 

Total  of  Cases  Pending  in  Arbitration  1,016  1,287 

Cases  Closed  Prior  to  Appointment  of  Arbitrator 697  974 

Cases  Arbitrated  or  Settled  After  Arbitrator  Appointed 282  242 

Requests  for  Trial  De  Novo  149  144 

De  Novo  Requests  Closed  Before  Trial  122  128 

Cases  Left  for  Trial  or  Tried  to  Completion 27  16 

If  one  averaged  the  experience  for  these  two  years,  one  finds  that  for  every  100 
cases  placed  in  the  Arbitration  program,  58.7  are  closed  before  an  Arbitrator  is  ap- 
pointed, as  a  result  of  early  case  management,  settlement,  or  motion  practice.  This 
leaves  41.3  cases  to  be  scheduled  for  the  Arbitration  hearing. 

Of  these  41.3  remaining  cases  only  10.3  will  result  in  a  request  for  trial  de  novo. 
Of  the  10.3  cases  that  are  restored  to  the  docket,  8.8  cases  will  be  closed  before  trial, 
usually  by  settlement,  leaving  1.5  cases  to  be  tried  to  a  verdict.  The  actual  number 
of  trials  will  be  even  less  where,  for  example,  a  case  is  reflected  as  awaiting  trial 
but  is  in  fact  stayed  pending  developments  in  another  forum,  such  as  bankruptcy 
court. 

In  other  words,  almost  90  percent  of  the  Arbitration  program  cases  are  resolved 
without  requesting  trial  de  novo,  and  approximately  99  percent  are  resolved  without 
trial. 

While  the  number  of  civil  case  filings  decline  by  one  percent  from  1991  to  1992, 
the  number  of  cases  placed  in  Arbitration  increased  by  almost  47  percent.  This 
growth  can  be  explained  by  a  substantial  increase  in  civil  cases  voluntarily  submit- 
ting to  Arbitration.  These  voluntary  submissions  reflect  growing  trust  by  attorneys 
and  clients  in  the  fairness  and  efficacy  of  the  Arbitration  program  because  of  its 
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track  record.  Thanks  in  large  part  to  the  successful  Arbitration  efforts,  the  median 
time  for  disposition  of  civil  cases  in  New  Jersey  was  shortened  to  only  seven  (7) 
months.  Of  courts  in  the  Third  Circuit,  only  the  Eastern  District  of  Pennsylvania— 
which  is  the  only  other  mandatory  arbitration  district— has  a  comparable  speed  of 
resolving  civil  cases. 

Indeed,  in  1992,  after  reviewing  the  success  of  the  Arbitration  program,  the  Dis- 
trict's Civil  Justice  Reform  Act  (CJRA)  Advisory  Committee,  in  its  annual  assess- 
ment, proposed  an  expansion  of  the  Covul's  alternative  dispute  resolution  (ADR) 
programs  to  establish  a  process  for  court-annexed  Mediation  of  complex  cases.  Wide- 
spread satisfaction  with  the  Arbitration  program  was  cited  as  a  key  reason  for  the 
expanded  Mediation  proposal,  which  the  Court  unanimously  adopted  in  December, 
1992. 

The  high  degree  of  satisfaction  with  the  fairness  of  Arbitration  is  shown  not  only 
by  the  findings  of  the  CJRA  Advisory  Committee,  but  also  in  survey  data  of  the  ac- 
tual participants.  The  Federal  Judicial  Center,  as  part  of  its  responsibilities  under 
the  1988  Act,  surveyed  the  participants  in  the  compulsory  Arbitration  program  in 
the  District  of  New  Jersey,  and  in  the  nine  other  pilot  courts.  See  B.  Meierhoefer, 
Court-Annexed  Arbitration  in  Ten  District  Courts  (Federal  Judicial  Center  1990) 
[hereinafter  "FJC  Report"]. 

The  FJC  Report  found  that  the  actual  litigants — lawyers  and  clients — in  the  com- 
pulsory, non-binding  arbitration  program  in  New  Jersey  expressed  a  high  degree  of 
satisfaction  with  the  opportunity  to  arbitrate,  as  follows: 

When  asked  whether  Arbitration  procedures  were  fair,  97.8%  of  the  parties 
and  94.7%  of  the  attorneys  agreed  or  strongly  agreed.  (FJC  Report  at  pp.  64 
&68). 

A  large  majority  of  attorneys  (93.8%)  approved  the  concept  of  the  district's  Ar- 
bitration program.  (FJC  Report  at  pp.  77-78.) 

More  than  half  (58%)  thought  Arbitration  saved  time  in  resolving  the  case, 
and  64%  were  confident  Arbitration  reduced  costs.  (FJC  Report  at  pp.  86-87.) 
More  recently,  in  December,  1991  the  Court  created  the  Arbitration  Track 
under  its  CJRA  Plan  to  improve  the  speed  of  arbitration  cases. 

Most  parties  (79%)  found  the  costs  of  Arbitration  to  be  reasonable.  (FJC  Re- 
port at  p.  90.) 

It  is  most  revealing  that  73%  of  parties  and  almost  64%c  of  attorneys  either 

preferred  compulsory  Arbitration  to  jury  and  non-jury  trials  or  said  it  makes  no 

difference.  (FJC  Report  at  p.  70-73.) 

The  FJC  Report  shows  that  New  Jersey's  experience  was  similar  to  that  in  the 

other  pilot  courts.  In  summary,  a  compulsory  Arbitration  of  lower-dollar  value  cases 

in  this  Court  usually  brings  about  a  satisfactory  resolution  under  procedures  that 

are  seen  as  fair.  Arbitration  is  regarded  as  either  comparable  or  preferable  to  a  trial 

by  large  majorities  of  the  participants.  Assignment  to  the  compulsory  arbitration 

program  will  typically  resolve  the  case  in  somewhat  less  time,  at  less  cost  and  with 

greater  litigant  satisfaction  than  standard  pretrial  and  trial  processes. 

IV.  SOME  UNFOUNDED  CRITICISMS  OF  COMPULSORY  ARBITRATION 

Experience  clearly  shows  that  success  of  compulsory  court-annexed  arbitration  of 
lower-dollar  value  cases  in  New  Jersey  and  elsewhere,  as  measured  by  both  en- 
hanced resolution  of  cases  without  triad  and  participant  satisfaction  with  the  fair- 
ness of  the  process.  Despite  this,  some  critical  views  persist  among  a  few  academics 
and  traditionalist  judges  who  assert  that  courts  should  provide  only  trials,  and  not 
arbitration  or  other  ADR  methods,  to  resolve  civil  Utigation.  I  am  unaware  of  such 
criticisms  arising  from  Federal  judges  and  participants  in  courts  that  actually  have 
compulsory  arbitration  programs.  Abstract  assertions  about  such  programs  should 
be  examined  against  the  actual  experiences  of  the  participants  in  these  programs, 
rather  than  through  setting  up  artificial  critiques  that  ignore  experience. 

Drawing  upon  New  Jersey's  eight-year-old  program,  these  misconceptions  may  be 
addressed  and  dismissed: 

(1)  "Federal  arbitration  programs  provide  second-class  justice."  Arbitration  cases 
actually  receive  more  attention,  because  they  have  the  same  opportunities  for  appro- 
priate pretrial  discovery,  motion  practice,  conferences  with  the  court,  and  judicial 
intervention  if  necessary,  augmented  by  the  arbitration  hearing  before  a  skilled  neu- 
tral arbitrator,  concluded  by  trial  if  the  case  is  not  otherwise  resolved.  If  arbitration 
is  "second  class,"  why  is  it  the  preferred  mode  of  court  process  for  these  cases  when 
compared  with  a  jury  trial  or  bench  trial?  Arbitration  is  viewed  instead  as  one  more 
opportunity  to  administer  justice  in  a  manner  reducing  costs  and  delays  for  most 
htigants  while  providing  a  more  satisfactory  outcome  than  the  all-or-nothing  trial. 
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(2)  "An  arbitration  hearing  is  not  a  trial."  That's  correct,  and  that's  just  the  point. 
A  trial  can  be  a  costly,  inefficient  and  unsatisfying  "winner-take-all"  method  of  re- 
solving non-complex  civil  litigation.  With  live  testimony  of  parties,  augmented  by 
documents  and  summaries  of  anticipated  testimony  and  arguments  of  counsel,  the 
arbitrator  can  fairly  evaluate  the  essence  of  the  dispute  in  a  fraction  of  the  time 
and  expense.  The  arbitrator  has  more  flexibility  in  scheduling  to  accommodate  par- 
ties' needs,  compared  with  a  busy  trial  judge.  The  arbitration  hearing  in  this  Court 
has  nonetheless  proved  to  be  a  reliable  predicter  of  trial  outcomes,  because  the  arbi- 
trator is  usually  a  seasoned  attorney  who  reviews  such  facts  as  would  be  admissible 
at  trial,  using  the  Federal  Rules  of  Evidence  as  a  guide.  Moreover,  by  providing 
such  Arbitration  hearing  opportunities,  the  court  is  providing  a  neutral,  trial-hke 
evaluation  process  to  hundreds  of  cases  that  could  not  be  reached  for  trial  given  the 
crowded  civil  and  criminal  dockets. 

(3)  "Compulsory  arbitration  deprives  parties  of  the  jury  trial  right."  The  term 
"compulsory"  is  misunderstood.  The  arbitration  process  is  a  "compulsory"  procedure 
for  a  category  of  civil  cases,  but  the  result  of  the  procedure  is  a  non-binding  award. 
Rejection  of  the  award  automatically  results  in  the  case  being  listed  for  trial  as  if 
the  arbitration  never  occurred.  At  worst,  in  about  ten  percent  of  the  cases  placed 
into  the  Arbitration  program,  the  listing  for  trial  is  delayed  for  the  short  time 
consumed  by  the  Arbitration  hearing.  The  other  90  percent  are  resolved  without  any 
request  for  trial  de  novo.  Further,  cases  will  be  exempted  from  arbitration  where 
the  process  is  inappropriate.  Experience  teaches  that  Arbitration  does  not  burden 
the  right  to  a  jury  trial;  instead,  it  enhances  the  prospect  that  even  a  trial  listing 
will  be  unnecessary  because  the  parties  will  reach  a  satisfactory  resolution. 

(4)  "The  deposit  for  the  trial  de  novo  fee  deters  parties  from  trials."  Our  Court's 
trial  de  novo  deposit  is  $150,  which  is  even  less  than  the  $250  fee  paid  by  the  Court 
to  the  Arbitrator.  The  $150  deposit  cannot  possibly  deter  the  conscientious  demand 
for  trial  de  novo  in  such  cases  because  (a)  the  stakes  are  high,  exceeding  $50,000 
in  diversity  cases,  (b)  the  party's  costs  for  almost  any  conceivable  federal  court  trial 
are  many  multiples  of  $150,  and  (c)  the  deposit  is  refunded  if  the  party  improves 
its  result  at  trial  or  for  other  good  cause. 

(5)  "If  arbitration  is  so  satisfying,  let  parties  choose  it  voluntarily."  The  compul- 
sory non-binding  arbitration  program  already  is  preferred  by  participants.  It  is  ap- 
parently preferred  because  it  is  fair  and  well-known,  and  neither  party  derives  an 
advantage  from  withholding  consent  to  arbitrate.  The  mandatory  arbitration  assures 
parties — especially  important  for  those  of  lesser  means — of  an  experienced  neutral 
arbitrator  and  reUable  forum  to  reach  an  advisory  determination  of  the  merits  of 
the  case.  The  proposed  legislation,  in  my  view,  wisely  preserves  to  each  court  the 
option  of  instituting  compulsory  or  voluntary  arbitration  programs,  or  none  at  all, 
in  accordance  with  the  local  needs  and  legal  culture.  In  New  Jersey,  not  only  have 
we  heard  no  pleas  against  compulsory  non-binding  arbitration  in  several  years,  but 
we  have  growing  instances  of  mid-level  case  litigants  choosing  to  enter  the  program 
because  of  their  familiarity  arising  from  the  compulsory  process. 

I  thank  the  Committee  for  consideration  of  these  views  and  respectfully  urge  pas- 
sage of  the  Court  Arbitration  Authorization  Act  of  1993. 

Mr.  Hughes.  Judge  Schwarzer,  your  testimony  discusses  in  some 
detail  the  question  of  whether  referral  of  a  case  to  arbitration 
should  be  voluntary  of  mandatory.  Isn't  there  a  threshold  question 
which  we  should  first  answer  before  addressing  that  particular 
question?  Shouldn't  we  first  determine  whether  a  program  of  arbi- 
tration should  be  required  in  each  district? 

Judge  Schwarzer.  Whether  it  should  be  required  in  each  dis- 
trict? 

Mr.  Hughes.  Yes,  sir. 

Judge  Schwarzer.  Well,  the  approach  that  the  Civil  Justice  Re- 
form Act  takes  is  that  the  judges,  and  the  lawyers,  and  the  parties, 
that  is  the  advisory  groups  should  determine  what  is  best  for  that 
district.  There  should  be,  probably,  some  alternate  dispute  resolu- 
tion program  in  every  district,  although  there  are  some  that  seem 
to  be  doing  well  enough  without  it. 

But  my  own  view  is  that  it  would  be  better  to  let  the  people  in 
the  district  make  this  choice  rather  than  dictate  it  from  Washing- 
ton. Allow  them  a  broad  range  of  options,  and  not  preclude  them 
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from  adopting  something  which  they  think  is  useful  but  is  not  not 
authorized  by  law. 

Mr.  Hughes.  So  you  are  saying  that  we  should  perhaps  be  re- 
quiring that  some  alternative  dispute  resolution  program  be  in  ex- 
istence, but  that  each  district  should  decide  which  is  better  for 
their  particular  needs  in  that  district? 

Judge  SCHWARZER.  Well,  not  quite,  Mr.  Chairman.  The  Civil  Jus- 
tice Reform  Act  requires  the  adoption  of  ADR  programs  in  10  pilot 
districts  to  test  it  out.  As  to  the  other  84  districts,  all  it  requires 
is  that  the  group,  the  judges  and  the  lawyers,  consider  and  decide 
whether  they  want  alternate  dispute  resolution.  Almost  every  dis- 
trict is  deciding  to  have  one. 

But,  for  example,  the  Eastern  District  of  Virginia,  which  is 
known  as  a  rocket  docket  and  gets  their  cases  to  trial  very  fast,  has 
concluded  that  they  don't  need  an  ADR  program.  I  don't  think  they 
should  be  forced  to  take  one  as  long  as  the  statistics  show  that  they 
move  their  docket,  and  they  move  it  well.  But  most  districts  will 
want  a  program  of  alternate  dispute  resolution,  but  whether  it  is 
going  to  be  court-annexed  mandatory  arbitration,  or  mandatory 
mediation,  or  some  other  program  ought  to  be  left  to  the  decision 
of  those  people  on  the  scene  in  the  light  of  local  culture  and  needs. 

Mr.  Hughes.  If  we  determine  from  the  empirical  data  that  arbi- 
tration works,  whether  or  not  a  district  is  moving  cases,  how  can 
we  determine  whether  or  not  they  couldn't  move  cases  even  better 
if  we  had  arbitration  if  it  works  in  other  districts?  How  do  we  de- 
termine we  can't  do  it  better? 

I  mean  the  data  suggests,  and  your  testimony  confirms  that  arbi- 
tration does  work.  The  New  Jersey  experience  is  a  good  example 
of  it  working.  I  grant  you  that  there  are  some  differences  from  dis- 
trict to  district,  and  I  understand  the  argument  that  you  should  be 
able  to  custom  tailor  mechanisms  to  move  cases  to  a  particular  dis- 
trict. If  we  find  that  something  is  working  within  the  system,  how- 
ever, why  shouldn't  we  be  requiring  it? 

Judge  SCHWARZER.  I  guess  there  are  two  answers.  One  of  them 
is,  if  it  works,  it  ought  sell  itself.  That  is,  it  ought  to  be  adopted 
on  the  merits  and  not  because  of  Congress. 

Mr.  Hughes.  But  we  have  some  districts  that  won't  experiment. 
I  went  through  that  with  pretrial  services.  We  had  the  same  argu- 
ment with  pretrial  services. 

Judge  SCHWARZER.  I  understand  that  there  were  three  districts 
in  the  first  10  demonstration  programs  that  didn't  even  try,  but 
some  things  are  good  for  one  district  and  not  another.  The  fact  that 
it  works  in  the  10  districts  doesn't  mean  it  is  going  to  be  good  for 
every  district. 

Mr.  Hughes.  We  set  up  10  demonstration  programs  in  one  of  the 
tiers,  it  might  have  been  the  second  tier  of  demonstration  projects, 
and  three  districts  didn't  even  try,  refused  to  even  try  it. 

Judge  SCHWARZER.  Well,  I  don't  know  that  we  want  to  talk  about 
pretrial  services. 

Mr.  Hughes.  I  am  sure  you  don't,  but  I  would  because  I  see  the 
same  thing  developing  all  over  again.  I  know  it  is  tied  up  in  wheth- 
er or  not  we  are  intruding  upon  the  judiciary's  ability  in  their  re- 
spective districts  to  decide  what  is  best  for  them  but,  frankly,  it 
sounds  like  deja  vu  to  some  extent  with  the  demonstration  dis- 
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tricts.  Why  couldn't  we  persuade,  at  least  in  the  10  demonstration 
districts  of  the  second  tier,  to  get  those  courts  to  try  arbitration? 
Judge  SCHWARZER.  I  think  we  should  do  everything  we  can  to 
persuade  them.  My  own  view  is  that  when  you  tell  courts  and 
judges,  you  must  do  something,  you  are  immediately  going  to  run 
into  resistance,  and  a  good  program  will  be  tainted  by  its  compul- 
sory features.  That  is  the  politics  of  it,  and  there  is  going  to  be  an 
awful  lot  of  opposition  to  it. 

You  can,  perhaps,  force  it  down  their  throats,  but  I  think  there 
will  be  a  problem  about  it,  whereas,  if  you  authorize  it,  I  should 
think  that  it  will  not  create  any  significant  political  opposition. 

Mr.  Hughes.  It  seems  to  me  that  we  don't  have  to  give  you  any 
authority  to  try  things.  I  understand,  however,  the  Administrative 
Office  of  the  U.S.  Courts  advised  some  courts  that  went  to  try  arbi- 
tration that  they  could  not.  I  don't  know  where  that  interpretation 
came  from.  It  seems  to  me  that  we  are  not  giving  you  very  much 
when  we  say  that  you  have  the  authority.  You  have  the  authority 
to  try  these  now. 

Judge  SCHWARZER.  One  of  the  problems  is  that  the  Civil  Justice 
Reform  Act,  in  its  reference  to  ADR  programs,  lists  summary  jury 
trials  and  mediation,  but  it  omits  arbitration.  We  raised  that  ques- 
tion with  the  Senate  committee  and,  initially,  they  said,  well  that 
was  an  inadvertent  omission.  On  second  thought,  they  said,  well, 
we  deliberately  left  it  out  because  it  requires  authorization. 

So  we  are  now  in  a  somewhat  ambiguous  situation  that  led  the 
Administrative  Office  to  issue  that  opinion.  We  are  stuck  with  it. 
We  are  stuck  with  the  fact  that  Congress  did  specifically  authorize 
those  10  districts,  and  some  court  might  read  a  negative  inference 
in  that,  that  without  authorization  you  can't  do  it.  So  it  is  impor- 
tant for  us  to  have  the  authorization.  We  would  like  to  have  it.  We 
would  like  to  avoid  the  battles,  the  political  and  other  battles  that 
would  be  attendant  on  any  effort  to  force  the  courts  to  adopt  it. 

Mr.  Hughes.  Judge  Simandle,  I  am  familiar  with  the  New  Jersey 
experience,  and  it  has  been  very  successful.  I  have  been  persuaded 
that  one  of  the  reasons  why  it  is  successful  in  New  Jersey  is  be- 
cause it  is  a  mandatory  program. 

Judge  Simandle.  Mr.  Chairman,  I  think  that  is  right,  and  the 
second  reason  is  that  the  judges  and  the  lawyers,  in  the  beginning, 
were  onboard  with  this  program.  It  wasn't  like  anyone  was  forcing 
them  to  do  it.  But,  after  a  study  of  all  the  alternatives,  they  de- 
cided, we  decided,  that  this  was  the  way  we  wanted  to  go. 

There  has  been,  and  I  can  say  this,  no  resistance  to  the  concept 
of  mandatory  arbitration  in  New  Jersey,  but  I  think  a  lot  of  that 
has  to  do  with  the  fact  that  we  had  a  choice  to  make  to  begin  with. 
Once  the  choice  was  made,  everybody  who  was  in  on  that  choice 
felt  the  obligation  to  do  our  best  to  make  it  work,  and  I  think  that 
is  why  mandatory  has  worked. 

If  there  were  an  imposition  or  a  requirement  that  a  district  must 
adopt  arbitration,  then  I  think  Judge  Schwarzer  may  be  correct, 
that  might  be  counterproductive  in  a  particular  legal  culture  or  in 
a  particular  court  that  doesn't  have  the  docket  pressure  that  some 
other  court  has. 

Mr.  Hughes.  Robert  Raven,  who  is  chairman  of  the  Standing 
Committee  on  Dispute  Resolution  of  the  American  Bar  Association, 
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is  testifying  today,  and  one  of  the  recommendations  that  he  makes 
in  his  statement  is  that  we  should  encourage  arbitration  earlier 
than  we  do  in  New  Jersey,  for  instance. 

In  New  Jersey,  as  I  understand  it,  the  arbitration  takes  place 
after  the  completion  of  discovery,  and  it  seems  to  me  that  he  makes 
a  very  valid  point  that  we  should  do  it  earlier  in  the  process.  He 
even  suggests  perhaps  arbitration  prior  to  the  filing  of  a  complaint. 
I  am  not  so  sure  how  that  would  work,  but  at  least  after  the  filing 
of  an  answer,  and  once  the  pleadings  have  been  filed,  that  perhaps 
that  is  the  time  when  we  should  be  looking  at  arbitration  as  a  way 
to  resolve  disputes. 

What  is  your  response  to  that? 

Judge  SiMANDLE.  There  is  a  lot  to  be  said  for  some  sort  of  an 
early  evaluation  and  settlement  process  in  every  case  that  comes 
into  Federal  court.  This  takes  place  at  the  initial  conference  in  our 
district  before  the  magistrate  judge,  and  in  some  other  districts  be- 
fore district  judges,  and  we  take  a  hard  look  at  whether  the  case 
can  be  resolved. 

Arbitration  might  not  be  the  appropriate  vehicle  at  that  very 
early  stage,  at  least  as  arbitration  is  defined  in  my  district.  It  is 
a  trial  like  proceeding,  and  there  hasn't  been,  necessarily,  the  gath- 
ering of  evidence  or  the  refining  of  the  issues  that  is  necessary  in 
order  to  make  it  like  a  trial  at  too  early  a  stage. 

But  other  procedures  could  be  tried  at  or  about  the  time  of  the 
filing  of  the  complaint,  and  I  think  that  that  might  be  the  future 
of  the  Federal  dispute  resolution  mechanism,  that  every  party  that 
comes  into  Federal  court,  barring  emergency,  would  have  to  certify 
that  they  have  made  an  attempt  at  one  or  more  of  a  menu  of  dis- 
pute resolution  techniques  to  resolve  their  disputes  so  that  judicial 
intervention  would  not  be  required.  I  think  that  that  is  something 
that  would  make  a  lot  of  sense,  and  some  of  the  CJRA  districts 
have  provided  for  a  similar  program. 

This  is  a  wonderful  time,  Mr.  Chairman,  for  experimentation  be- 
cause what  we  are  finding  is  that  a  lot  of  things  work.  There  is  a 
lot  of  good  news  out  there  in  alternative  dispute  resolution,  arbitra- 
tion is  just  one  item.  Arbitration  itself,  though,  might  not  be  a  good 
fit  for  the  kind  of  procedure  that  should  be  done  in  the  first  month 
or  two  that  a  case  is  in  the  Federal  court. 

Mr.  Hughes.  Judge  Williams,  did  you  want  to  comment? 

Judge  Williams.  Yes.  I  appreciate  your  concern  of  courts  that 
perhaps  may  be  reluctant  to  get  onboard.  One  of  the  reasons  that 
I  mentioned  having  this  Westlaw  available  is  that  the  good  news 
will  be  available  and  will  spread.  The  bar  is,  at  least  in  our  court, 
more  and  more  becoming  a  national  Federal  bar.  I  think  lawyers, 
when  they  find  programs  are  effective  in  other  districts,  will  get 
the  word  out  in  their  own  home  districts. 

With  the  Rand  study  that  is  going  to  be  completed,  I  am  hopeful 
that  it  will  have  a  lot  of  good  news,  and  I  think  the  fact  that  we 
have  these  successful  programs  is  going  to  extend,  and  the  fact 
that  37  out  of  38  districts  that  have  plans  now  have  ADR  provi- 
sions or  encourage  ADR  is  an  indication  of  what  is  going  to  happen 
in  the  future. 

So  I  don't  think  it  will  be  necessary,  for  the  reasons  Judge 
Schwarzer  articulated,  or  good  to  make  it  mandatory  or  forced. 
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Judge  SCHWARZER.  Could  I  add  a  brief  comment  on  that  to  carry 
out  your  thought? 
Mr.  Hughes.  Sure. 

Judge  ScHWARZER.  Mr.  Chairman,  in  November  of  this  year,  the 
Federal  Judicial  Center,  together  with  Harvard  University  and  the 
ABA  Litigation  Section,  is  producing  a  National  Conference  on 
ADR  Programs,  and  we  expect  to  have  a  judge  from  virtually  every 
district  there  for  the  purpose  of  talking  about  identifying  and  de- 
signing, implementing  and  operating  the  most  effective  ADR  pro- 
grams. We  think  that  is  going  to  give  a  real  push  to  the  implenien- 
tation  of  appropriate  ADR  programs  in  every  district  in  the  United 
States. 

Mr.  Hughes.  I  think  that  the  perception  in  some  quarters  that 
arbitration  or  other  ADR  provisions  afford  second-class  status  to 
certain  citizens  is  something  that  we  faced  in  New  Jersey  8  years 
ago  before  it  was  tried.  I  don't  know  that  any  studies  have  been 
done,  it  would  be  interesting  to  do  that.  It  would  be  very  difficult 
at  this  point  to  do  it,  but  my  own  perception  is  that  it  was  a  prob- 
lem at  the  bar  in  New  Jersey. 

The  data  that  you  have  supplied,  that  97  percent  of  the  districts 
that  are  utilizing  arbitration  support  arbitration,  suggests  to  me 
that  the  ones  that  are  not  supporting  it  are  the  ones  that  haven't 
tried  it. 

Judge  ScHWARZER.  I  think  that  is  true. 

Judge  SiMANDLE.  Yes. 

Judge  SCHWARZER.  That  is  certainly  what  the  record  shows,  and 
actually  it  is  a  very  small  but  vocal  minority  that  oppose  it  on  the 
theory  that  it  adds  another  layer  of  litigation.  But  the  fact  is,  in 
these  small  cases,  it  isn't  an  added  layer,  it  is  the  only  layer. 

Mr.  Hughes.  How  much  of  it  is  that  somebody  is  trying  to  tell 
them  how  to  run  their  court? 

Judge  SCHWARZER.  I  don't  think  so. 

Judge  SiMANDLE.  No. 

Judge  SCHWARZER.  Nobody  is  telling  them  they  have  to  adopt 
mandatory  court-annexed. 

Mr.  Hughes.  That  is  your  concern  about  mandatory? 

Judge  SCHWARZER.  That's  right. 

Mr.  Hughes.  The  gentleman  from  California. 

Mr.  Moorhead.  Thank  you. 

On  the  next  panel,  Ronald  Sturtz  will  be  testifying,  and  in  his 
statement  on  behalf  of  the  Section  of  Litigation  of  the  American 
Bar  Association,  he  indicates,  from  the  information  received  as  a 
result  of  their  informal  requests,  a  number  of  attorneys  in  districts 
with  court-annexed  arbitration  have  recommended  that  cases  hav- 
ing higher  threshold  limits  of  more  than  $100,000  be  mandated  in 
the  program. 

I  would  be  interested  in  each  of  your  thoughts  as  to  whether 
Congress  should  consider  raising  the  $100,000  threshold  to  include 
some  of  those  cases? 

Judge  SCHWARZER.  I  would  like  to  see  it  raised  to  $150,000.  That 
is  the  limit  that  is  now  in  effect  in  the  Northern  District  of  Califor- 
nia, my  district.  The  others  are  all  at  $100,000.  I  think  with  infla- 
tion and  the  decline  in  value  of  money  and  the  increase  in  the 
stakes  since  the  time  the  program  started  in  1978,  I  think  it  would 
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be  appropriate  at  least  to  raise  it  to  $150,000.  I  think  if  you  get 
much  beyond  that,  you  are  going  to  encounter  more  opposition. 

Judge  SiMANDLE.  Congressman  Moorhead,  I  would  support  and 
our  district,  I  believe,  would  support  Congress  raising  the  ceiling, 
and  perhaps  a  figure  of  $200,000  would  be  reasonable. 

There  is  not  that  much  conceptual  difference  between  a  $100,000 
case  and  a  $200,000  case  in  Federal  court.  The  issues  don't  auto- 
matically become  twice  as  tough,  and  it  doesn't  automatically  take 
twice  as  long.  In  fact,  there  is  almost  no  difference  as  a  practical 
matter  to  the  processing.  If  you  have  a  good  program,  there  is  no 
reason  that  it  can't  process  the  case,  if  it  is  worth  a  quarter  of  a 
million  dollars. 

That  is  what  has  happened  in  my  district,  sir,  and  we  have  more 
and  more  litigants  in  those  sorts  of  cases  volunteering  to  go  into 
the  program  and  with  some  success.  I  am  sorry  I  don't  have  the 
data  to  see  whether  those  voluntary  cases  are  resulting  in  the  same 
success  as  the  cases  under  $100,000,  but  it  is  my  impression  that 
the  figures  would  be  pretty  close. 

Mr.  Moorhead.  Judge  Williams. 

Judge  Williams.  Yes,  I  agree  with  Judge  Simandle,  although  the 
Conference  doesn't  take  a  position  on  that,  and  I  want  to  make 
that  clear.  That  is  just  my  personal  view.  I  think  you  could  go  to 
$200,000  and  that  would  not  create  a  problem. 

I  think  that  if  you  go  much  higher  than  that,  as  Judge 
Schwarzer  said,  there  will  be  more  resistance,  but  I  think  $200,000 
is  reasonable  given  inflation,  and  given  the  cases  that  at  least  we 
see  in  the  Northern  District  of  Illinois,  our  contract-tort  type  cases 
that  would  fit  into  ADR  and  the  number  of  cases  we  see  in  that 
$100,000  to  $200,000  range,  I  think  would  be  appropriate. 

Judge  Simandle.  Mr.  Chairman. 

Mr.  Hughes.  Yes. 

Judge  Simandle.  Mr.  Moorhead,  if  I  may  just  add,  by  increasing 
the  cap,  you  would  still  be  preserving  the  local  option  to  choose  a 
lower  cap,  so  if  there  was  a  little  less  confidence  in  the  program 
or  a  little  more  resistance,  certainly  a  district  could  set  a  low  cap. 
New  Jersey  started  at  $50,000,  we  moved  up  to  $75,000,  now  we 
are  at  $100,000.  So  I  think  other  districts  might  have  the  same  ex- 
perience. 

Mr.  Moorhead.  Along  that  same  line,  I  know  this  question  has 
been  somewhat  answered,  but  not  in  great  detail,  did  the  three  dis- 
tricts that  were  authorized  to  set  up  voluntary  arbitration  pro- 
grams offer  any  real  explanation  of  why  they  didn't,  or  is  it  just 
something  that  happened? 

Judge  Schwarzer.  Why  they  did  not? 

Mr.  Moorhead.  Yes. 

Judge  Schwarzer.  I  can't  give  you  an  answer  to  that.  All  I  can 
say  is  that  in  those  districts  where  voluntary  arbitration  programs 
are  in  operation,  they  have  not  attracted  any  support,  very,  very 
few  cases,  and  I  suspect  that  other  districts  got  the  message  and 
decided  it  is  not  worth  doing. 

If  lawyers  can  agree  on  voluntary  arbitration,  they  can  also  settle 
the  case,  or  do  most  anything,  so  it  doesn't  serve  a  useful  purpose. 

Mr.  Moorhead.  Judge  Simandle,  in  your  statement,  you  indicate 
that  while  the  number  of  civil  case  filings  declined  by  1  percent 


42 

from  1991  to  1992,  the  number  of  cases  placed  in  arbitration  in- 
creased almost  47  percent.  You  go  on  to  say  that  this  growth  can 
be  explained  by  a  substantial  increase  in  civil  cases  voluntarily 
submitting  to  arbitration. 

What  special  steps  does  your  court  take  to  promote  its  arbitra- 
tion program  and  to  be  so  successful  in  getting  lawyers  to  go  into 
it? 

Judge  SiMANDLE.  It  is  discussed  at  the  initial  conference  in  each 
civil  case  of  whether  arbitration  or  some  other  ADR  method  ought 
to  be  attempted.  With  the  growth  of  the  arbitration  program,  it  just 
seems  natural  for  a  lot  of  the  litigants  to  ask  that  their  case  be 
tacked  on,  and  I  think  that  that  really  started  to  happen  in  1991 
and  1992,  and  I  think  the  trend  has  continued. 

Mr.  MOORHEAD.  It  seems  to  be  working. 

Judge  SiMANDLE.  It  does  seem  to  be  working,  and  the  statistic 
that  I  personally  care  about  the  most  isn't  how  many  cases  are  we 
closing,  it  isn't  even  how  fast  are  we  closing  them,  but  it  is  rather 
how  satisfied  are  the  litigants  with  this  process,  do  they  think  that 
it  is  fair,  have  they  gotten  a  fair  shake,  have  they  put  this  dispute 
behind  them  so  that  there  doesn't  have  to  be  a  trial  and  then  an 
appeal.  The  answer  is,  yes,  in  the  vast  majority  of  cases,  the  liti- 
gants have  been  satisfied  with  the  fairness  and  with  the  result. 

Mr.  MoORHEAD.  Thank  you  very  much. 

Mr.  Hughes.  The  gentleman  from  Florida. 

Mr.  McCOLLUM.  Thank  you  very  much,  Mr.  Chairman. 

I  am  kind  of  curious  if  any  of  you  can  give  me  an  idea  of  whether 
or  not  any  of  the  other  alternative  dispute  resolutions  are  really 
working? 

Obviously,  it  appears  to  us  from  listening  to  what  you  have  said 
today  that  the  mandatory  arbitration  is  by  far  and  away  the  most 
effective  because  you  obviously  get  the  result.  You  are  forcing  it  to 
happen,  and  that  seems  to  be  OK  assuming  that  the  attorneys  in- 
volved accept  all  of  this  in  good  humor,  which  I  am  sure  they  do. 
However,  there  are  so  many  other  programs  besides  just  the  vol- 
untary arbitration  which  you  responded  to  a  moment  ago,  the  me- 
diation, and  so  on.  How  effective  are  the  other  tools  compared  to 
the  mandatory  arbitration? 

Judge  SCHWARZER.  If  I  may  respond,  the  two  major  programs  in 
operation  in  many  districts  are  mediation  and  what  is  known  as 
early  neutral  evaluation.  In  a  number  of  districts,  mediation  is 
mandatory. 

For  example,  Mr.  McCollum,  in  your  State,  the  State  courts  have 
long  had  a  program  of  mandatory  mediation,  which  I  am  told  is 
very  successful  and  I  think  there  will  be  an  effort  made  to  trans- 
late it  into  the  Middle  District  of  Florida. 

In  many  areas,  mediation  is  voluntary,  voluntary  in  the  sense 
that  the  judge  at  the  initial  conference  is  likely  to  say,  I  want  you 
people  to  go  to  mediation,  and  they  will  go  to  mediation,  but  it  is 
not  formally  compulsory. 

Early  neutral  evaluation  is  still  in  the  experimental  stage.  In  my 
district,  what  has  been  done  is,  every  odd  case  goes  to  early  neutral 
evaluation  and  every  even  numbered  case  goes  straight  through, 
and  the  preliminary  results  are  that  it  is  very  effective  and  very 
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favorable  period.  They  are  adopting  it  now  in  the  District  of  Colum- 
bia. 

That  is  a  program  such  as  Judge  Simandle  described  where  law- 
yers meet  with  the  parties  and  the  lawyers  in  the  case  early  on, 
right  after  filing,  to  try  to  identify  the  issues  and  see  what  common 
ground  there  is,  and  that  may  be  leading  on  to  settlement. 

So  mandatory  court-annexed  arbitration  is  not  the  only  program. 
It  is  a  good  program,  but  there  are  other  good  programs,  and  it  is 
appropriate  to  decide  in  each  district  what  is  best. 

Mr.  McCOLLUM.  But  the  mandatory  feature  is  a  tool  that  is  al- 
most essential  to  making  it  really  work  in  each  of  these  cases.  Is 
that  correct? 

Judge  SCHWARZER.  That  is  what  it  comes  down  to. 

Mr.  McCOLLUM.  Do  you  presently — I  shouldn't  say  do  you,  do  the 
courts  presently,  the  Federal  district  courts,  have  the  authority, 
have  we  given  them  the  authority  or  do  they  have  it  otherwise  in- 
herently, to  have  these  other  options  as  mandatory  as  opposed  to 
voluntary? 

In  other  words,  is  mandatory  mediation  authorized? 

You  came  here  worrying  about  whether  you  technically  have  the 
authorization  for  the  mandatory  arbitration,  do  they  have  the  au- 
thority for  the  mandatory  mediation,  and  other  mandatory  alter- 
native dispute  resolution  programs? 

Judge  SCHWARZER.  That  question  is  not  easily  answered.  The  au- 
thority would  have  to  be  found  in  the  inherent  power  of  the  courts 
to  manage  their  business.  The  seventh  circuit  held  that  the  courts 
did  not  have  authority  to  compel  parties  to  go  to  summary  jury 
trial.  A  summary  jury  trial  is  a  more  demanding  and  more  expen- 
sive procedure  than  mediation. 

But  there  is  a  question  of  whether  courts  will  necessarily  ac- 
knowledge the  existence  of  the  power  to  compel  people  to  go  to  a 
mandatory  settlement  process,  and  there  is  something  to  be  said 
for  Congress  specifically  authorizing  the  adoption  of  mandatory 
programs.  The  only  instance  of  that  so  far  is  the  court-annexed  ar- 
bitration in  10  districts. 

Mr.  McCOLLUM.  What  I  was  getting  at  is  exactly  that.  I  was 
wondering  if  what  we  were  doing  in  broadening  this,  if  we  passed 
legislation,  if  it  shouldn't  include  more  than  arbitration.  Are  we 
adequately  addressing  that  in  the  proposed  legislation? 

Judge  SCHWARZER.  The  proposed  legislation  doesn't  address  it. 
The  question  is  whether  more  elaborate  legislation  could  pass  in 
time  to  prevent  the  sunset  provision  from  going  into  effect.  It  may 
be  that  a  two-stage  process  would  be  appropriate. 

Mr.  McCOLLUM.  Judge  Simandle,  do  you  have  a  comment  on 
that? 

Judge  Simandle.  Yes,  Congressman  McCollum.  The  Rand  study 
which  is  being  done  is  looking  at  all  sorts  of  ADR  in  the  Federal 
courts,  and  we  will  have  the  benefit  of  their  results  in  1995,  and 
three  of  the  courts  that  they  are  looking  at  very  intensely  happen 
to  be  mandatory  arbitration  courts.  Those  are  the  Eastern  District 
of  Pennsylvania,  the  Eastern  District  of  New  York,  and  Western 
District  of  Oklahoma. 

We  will  be  able  to  look  at  arbitration  as  compared  with  the  other 
ADR  methods.  It  may  be  that  some  will  prove  to  have  been  even 
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more  successful,  for  instance,  mediation.  What  I  would  respectfully 
suggest  is,  before  any  other  type,  other  than  arbitration,  were  to 
be  made  mandatory,  that  we  should  await  the  results  of  the  Rand 
Corp.  study  so  that  we  can  see  whether  they  do,  in  fact,  work,  or 
whether  it  would  not  be  efficacious.  My  hunch  is,  we  will  see  that 
many  of  these  other  modalities  work  very  well. 

Mr.  McCOLLUM.  Now,  when  you  say  wait,  if  we  just  authorize 
this  as  opposed  to  mandating  the  courts  to  use  it,  what  harm  would 
there  be  in  not  waiting? 

Judge  SiMANDLE.  Perhaps  there  would  be  no  harm  at  all  because 
you  would  put  the  option  in,  I  think,  the  appropriate  place,  which 
is  in  the  local  district  court  to  decide  what  is  best  for  them,  within 
the  broad  outline  and  the  authority  that  the  Congress  gives  to  us. 

The  local  legal  cultures  are  very  different  from  place  to  place 
around  the  country.  In  some  places,  there  is  still  a  fair  amount  of 
resistance,  although  not  many,  and  I  think  that  that  is  the  note  of 
caution  that  ought  to  be  sounded  with  respect  to  other  mandatory 
programs. 

Mr.  McCOLLUM.  Judge  Williams. 

Judge  Williams.  Yes,  and  I  think  that  it  is  good  to  consider  hav- 
ing that  authority  made  clear  to  the  courts.  I  will  give  you  an  ex- 
ample, again,  in  the  seventh  circuit,  I  think  this  was  3  or  4  years 
ago,  one  of  the  panels  determined  and  reversed  a  judge  who  or- 
dered parties  to  come  in  for  a  settlement  conference. 

It  went  up  to  the  court  of  appeals  en  banc  and  it  was  reversed, 
and  we  were  given  that  authority,  and  the  court  relied  on  the  in- 
herent authority  of  the  courts  to  bring  in  parties  to  discuss  settle- 
ment, but  that  is  an  example  of  what  Judge  Schwarzer  noted,  that 
it  is  not  entirely  clear,  and  we  had  to  get  an  en  banc  panel  decision 
in  order  to  get  that  authority.  So  I  think  it  could  be  helpful.  I  think 
timing  is  a  factor  in  terms  of  the  sunset  provision,  and  that  would 
be 

Mr.  McCOLLUM.  Do  any  of  you  anticipate  that  there  would  be 
any  organized  opposition  to  just  simple  authorization  of  these  other 
alternative  dispute  programs  to  be  mandatory,  rather  than  man- 
dating that  they  be  implemented? 

Judge  Schwarzer.  Well,  there  is  a  school  of  thought  among 
judges  and  lawyers  that  any  kind  of  mandatory  ADR  procedure  re- 
sults in  the  addition  of  another  layer  in  the  litigation  process.  They 
oppose  it  as  an  obstacle  to  access  to  jury  trials.  They  are  not  famil- 
iar with  the  facts,  but  they  have  a  philosophical  view  on  it,  and 
that  is  what  caused  the  action  in  the  Judicial  Conference. 

There  will  be  opposition.  I  don't  think  it  will  be  very  powerful, 
but  it  will  be  there. 

Mr.  McCOLLUM.  Well,  part  of  what  I  was  getting  at  is,  if  we  were 
to  do  something  with  this  vehicle  that  we  are  now  considering, 
would  that  put  it  in  harm's  way  because  it  goes  further  than  the 
limited  role  the  bill  is  now  designed  for? 

Judge  Schwarzer.  There  won't  be  as  much  opposition  to  manda- 
tory mediation  and  mandatory  early  neutral  evaluation  as  there 
has  been  to  mandatory  court-annexed  arbitration.  I  think  that  will 
be  more  acceptable. 

Mr.  McCOLLUM.  Thank  you  very  much. 

Thank  you,  Mr.  Chairman. 
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Mr.  Hughes.  The  gentleman  from  North  CaroHna. 

Mr.  Coble.  Thank  you,  Mr.  Chairman. 

It  is  good  to  have  you  all  with  us  this  morning. 

Judge  Schwarzer,  you  may  recall  that  last  year  a  witness  for  the 
Department  of  Justice  testified  before  this  subcommittee 

Judge  Schwarzer.  Stuart  Gerson. 

Mr.  Coble.  Pardon? 

Judge  Schwarzer.  Stuart  Gerson. 

Mr.  Coble.  That  is  correct,  I  think.  Yes,  that  is  right.  I  am  going 
to  quote  what  was  said:  "Enthusiasm  for  a  particular  alternative 
dispute  resolution  technique  has  led  to  its  use  as  a  litigation  tactic. 
Time  consuming  procedures  for  alternative  dispute  resolution  are 
sometimes  followed  in  cases  where  principal  disputes  on  jurisdic- 
tional or  legal  issues  make  settlement  a  very  unlikely  prospect." 

I  would  ask  you  three  whether  you  are  aware  of  any  instances 
where  ADR  has  been  misused  to  extend  or  prolong  proceedings 
and,  if  so,  do  you  find  it  to  be  a  significant  problem? 

Judge  Schwarzer.  I  haven't  heard  of  it  as  a  problem.  Court-an- 
nexed mandatory  arbitration,  for  example,  moves  on  a  very  fast 
track.  You  have  volunteer  lawyers  hearing  the  arbitration,  and 
they  maybe  get  $100  or  $200,  they  have  no  incentive  to  drag  it  out, 
and  there  is  no  reason  for  them  to  give  lawyers  an  opportunity  to 
drag  it  out,  and  it  is  generally  scheduled  early  on  under  the  rules. 
It  has  to  occur  within  100  days  or  so. 

Similarly,  mediation  can  be  cut  off  any  time.  I  don't  think  that 
it  is  a  likely  candidate  for  abuse.  It  is  true  that  every  lawyer  knows 
that  sometimes  you  can  drag  on  a  case  by  settlement  negotiations, 
but  these  ADR  procedures  themselves,  I  don't  think,  offer  a  vehicle 
for  obstruction  and  dragging  on. 

I  think  that  there  are  bigger  problems  in  voluntary  arbitration 
where  people  go  to  arbitration  instead  of  litigation,  and  sometimes 
arbitration  cases  get  out  of  hand,  but  that  is  not  what  we  are  talk- 
ing about  here. 

Mr.  Coble.  Judge,  I  did  not  mean  to  imply  that  that  was  my  con- 
clusion. I  did  not  think  so.  I  just  wanted  to  get  it  on  the  record, 
and  wanted  to  hear  from  you  all.  That  is  the  answer  I  anticipated. 

Does  anybody  else  want  to  be  heard  on  that? 

Thank  you,  Mr.  Chairman. 

Mr.  Hughes.  Thank  you. 

I  am  curious  about  the  New  Jersey  experience,  and  the  question 
of  whether  or  not  any  districts  throughout  the  country  are  experi- 
menting with  arbitration  at  an  earlier  stage  of  the  proceedings 
than  after  discovery  has  been  completed? 

Judge  Schwarzer.  The  report  indicates  that  the  rules  vary.  I 
don't  have  the  page  here,  but,  generally  speaking,  arbitration  oc- 
curs, I  think,  in  my  district,  about  90  to  120  days  after  either  filing 
or  in  the  cases  at  issue.  So  it  is  not  my  experience  that  arbitration 
is  deferred  until  discovery  is  completed,  quite  the  contrary,  it  oc- 
curs after  only  a  limited  amount  of  discovery  has  taken  place. 

Mr.  Hughes.  I  think  that  the  Rand  study  might  be  even  more 
instructive  if  they  looked  at  a  number  of  districts,  and  looked  at 
what  the  experience  has  been  with  variations  of  arbitration. 

Your  belief  is  that  that  is  being  done,  that  it  does  vary  from  dis- 
trict to  district? 
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Judge  SCHWARZER.  Yes. 

Judge  Williams.  Let  me  just  make  one  comment  also.  We  have 
reviewed  in  our  committee — well,  we  had  to  review  the  38  plans 
that  have  been  submitted,  and  in  almost  every  instance,  there  is 
some  procedure  in  the  district  where,  as  Judge  Simandle  described, 
a  judge  or  a  magistrate  judge  sits  down  with  the  parties  and  plans 
how  the  case  is  going  to  proceed.  So  there  is  an  early  look  by  a  ju- 
dicial officer  to  determine  what  track  a  case  should  be  placed  on. 

So,  I  think,  even  in  situations  like  Judge  Simandle's,  as  he  ar- 
ticulated, there  is  that  tough  look  at  the  case  at  the  outset,  so  you 
don't  have  a  case  just  lingering  waiting  for  arbitration  or  some 
other  phase.  I  think  that  is  in  almost  every  plan  we  have  reviewed. 

Mr.  Hughes.  I  appreciate  that.  Thank  you. 

As  a  general  rule,  what  has  been  the  participation  of  the  U.S. 
Government  in  the  alternative  dispute  resolution  program? 

Judge  SCHWARZER.  In  my  experience,  when  we  first  instituted 
the  program  in  San  Francisco,  there  was  considerable  resistance, 
but  we  managed  to  overcome  that,  and  since  the  Executive  order 
issued  by  the  last  administration,  about  2  years  ago,  the  Govern- 
ment favored  participation  in  ADR  programs,  I  think,  from  what  I 
can  see,  the  Justice  Department  has  been  fully  supportive. 

Mr.  Hughes.  The  original  study  also  did  indicate  that  the  trial 
de  novo  demand  rates  as  a  proportion  of  the  arbitration  case  load 
ranged  from  a  low  of  some  7  percent  in  Northern  California  and 
Eastern  New  York  to  a  high  of  32  percent  in  Western  Michigan. 

Do  you  have  any  idea  why  there  is  such  a  disparity? 

Judge  SCHWARZER.  Well,  if  you  look  at  the  report  closely,  there 
is  a  table  on  page  49  that  shows  that  although  32  percent  of  all 
cases  in  Western  Michigan  had  de  novo  demands,  if  you  look  at 
only  the  arbitration  cases,  the  rate  of  de  novo  demands  was  the 
same  as  in  Florida,  and  only  slightly  higher  than  North  Carolina's. 
So  I  think  it  is  a  function  of  the  input  data.  I  don't  think  it  reflects 
any  particular  dislike. 

However,  there  is  another  situation  in  Western  Michigan  that  is 
reported  in  footnote  45  on  page  48,  and  that  is  that  the  district  had 
a  very  successful  mandatory  mediation  program  before  they  insti- 
tuted the  arbitration  program  in  1985,  and  there  was  some  resist- 
ance to  the  arbitration  because  people  liked  what  they  had  before. 
That  may  explain  some  of  the  comparative  dissatisfaction  in  West- 
ern Michigan  compared  to  other  districts. 

Mr.  Hughes.  I  see.  Thank  you. 

The  current  legislation  exempts  all  civil  rights  cases  from  man- 
datory referral  to  arbitration.  What  are  your  feelings  on  this  aspect 
of  the  legislation? 

Judge  SCHWARZER.  Well,  just  speaking  for  myself,  as  an  abstract 
proposition,  it  makes  a  lot  of  sense  to  include  civil  rights  cases  be- 
cause it  is  a  way  to  give  civil  rights  plaintiffs  an  opportunity  to  tell 
their  story  to  a  neutral  person,  and  many  times  that  is  all  they 
want. 

I  think,  however,  that  that  amendment  is  likely  to  generate  addi- 
tional opposition  to  the  legislation. 

Mr.  Hughes.  Judge  Williams  or  Judge  Simandle. 

Judge  Williams.  Well,  obviously,  the  Judicial  Conference  hasn't 
taken  a  position  on  it.  So  the  Conference  takes  no  position. 
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But  I  think  that,  particularly  due  to  the  nature  of  civil  rights 
cases,  there  would  be  strong  objection  to  putting  it  into  arbitration 
cases.  I  agree  with  Judge  Schwarzer,  on  a  practical  matter,  it 
makes  sense  to  put  those  cases  in,  but  I  think  there  would  be  a 
problem  if  they  were  included  in  many  jurisdictions. 

Judge  SiMANDLE.  Mr.  Chairman. 

Mr.  Hughes.  Yes,  Judge  Simandle. 

Judge  Simandle.  I  think  that  there  is  an  additional  potential 
problem.  Legal  issues  often  predominate  in  civil  rights  cases,  issues 
like  jurisdiction,  qualified  immunity,  statute  of  limitations,  and 
those  would  not  be  so  appropriate  for  arbitration.  Once  those  issues 
are  sorted  out  by  the  judge,  as  they  should  be,  then  if  it  comes 
down  to  a  fact  issue  of  did  this  happen  or  did  it  not  happen,  it 
would  be  as  appropriate  for  arbitration  as  any  other  case. 

Mr.  Hughes.  The  purely  voluntary  programs  in  the  original 
study  did  not  appear  to  be  very  successful.  Has  their  performance 
improved  in  the  ensuing  years? 

Judge  Schwarzer.  Our  data  on  that  are  incomplete,  but  we  don't 
have  any  data  that  indicate  any  improvement  at  all.  The  study  is 
still  going  on. 

Mr.  Hughes.  The  Department  of  Justice  believes  that  under  the 
principle  of  sovereign  immunity,  it  cannot  be  held  liable  for  cost  or 
sanctions  for  demanding  a  trial  de  novo,  either  as  a  deposit  in  ad- 
vance or  as  a  penalty  imposed  after  the  fact  under  the  statute  as 
it  presently  exists. 

Should  we  specifically  make  them  liable  so  that  all  litigants  have 
an  equal  playing  field? 


liable 

be  paying 

see  any  reason  to  exempt  them. 

Mr.  Hughes.  Judge  Simandle,  in  New  Jersey,  you  exempt  the 
tax  refund  cases  and  Social  Security  appeals  from  mandatory  arbi- 
tration. What  is  the  rationale  for  those  particular  exemptions? 

Judge  Simandle.  Those  areas  of  practice  require  expertise  that 
the  typical  arbitrator  might  lack,  knowledge  of  tax  law,  or  knowl- 
edge of  Social  Security  is  not  in  the  canon  of  the  normal  Federal 
litigator,  and  also  Social  Security  cases  are  really  not  cases  about 
damages  as  much  as  they  are  about  entitlement  to  an  award  of 
benefits. 

Mr.  Hughes.  Thank  you  very  much.  You  have  been  very,  very 
helpful  to  us,  and  it  is  our  expectation  that  we  will  try  to  move 
something  in  the  near  future.  I  know  that  you  are  going  to  take 
some  of  these  issues  back  to  the  Judicial  Conference,  and  we  look 
forward  to  hearing  from  you.  Our  timeframe  is  possibly  reporting 
out  something  hopefully  by  summer  recess,  which  is  the  early  part 
of  August. 

Thank  you  very  much,  we  really  appreciate  it. 

Judge  Williams.  Thank  you  very  much. 

Judge  Schwarzer.  Thank  you,  Mr.  Chairman. 

Judge  Simandle.  Thank  you,  Mr.  Chairman. 

Mr.  Hughes.  Our  first  witness  in  the  second  panel  is  Robert  D. 
Raven,  who  is  chairman  of  the  Standing  Committee  on  Dispute 
Resolution  of  the  American  Bar  Association.  Mr.  Raven  has  been 
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very  active  in  the  ABA  for  many  years,  including  participating  as 
the  chair  of  the  ABA  Standing  Committee  on  the  Federal  Judiciary, 
the  Standing  Committee  on  the  Legal  Aid  and  Indigent  Defend- 
ants, and  as  chair  of  the  Committee  on  the  Trial  of  Antitrust  Cases 
of  the  Section  of  Litigation.  He  has  also  served  as  president  of  the 
Bar  Association  of  San  Francisco,  the  State  Bar  of  California,  and 
of  the  American  Bar  Association.  Mr.  Raven  is  in  the  private  prac- 
tice of  law  in  Los  Angeles  with  the  firm  of  Morrison  &  Forester. 

Our  second  witness  on  the  second  panel  is  Ronald  M.  Sturtz,  who 
is  a  member  of  the  law  firm  of  Hannoch  Weisman  of  Roseland,  NJ. 
Mr.  Sturtz  appears  today  on  behalf  of  the  Section  of  Litigation  of 
the  ABA.  Mr.  Sturtz  is  very  active  in  the  alternative  dispute  reso- 
lution field.  He  is  presently  chair  of  the  Arbitration  Committee, 
and  has  been  vice  chair  of  the  Alternative  Dispute  Resolution  Com- 
mittee of  the  ABA.  He  is  also  a  member  of  the  New  Jersey  Su- 
preme Court  Dispute  Resolution  Committee,  and  part  of  the  team 
that  authored  the  Supreme  Court  of  New  Jersey's  complementary 
dispute  resolution  rules.  He  has  been  in  the  private  practice  of  law 
in  New  Jersey  for  about  35  years. 

We  welcome  both  of  you  this  morning.  We  have  your  very  excel- 
lent statements  and,  without  objection,  they  will  be  made  a  part  of 
the  record,  and  we  hope  you  can  summarize  for  us. 

Why  don't  we  begin  with  you  first,  Mr.  Raven,  welcome. 

STATEMENT  OF  ROBERT  D.  RAVEN,  CHAIRMAN,  STANDING 
COMMITTEE  ON  DISPUTE  RESOLUTION,  AMERICAN  BAR  AS- 
SOCIATION 

Mr.  Raven.  Thank  you,  Mr.  Chairman.  I  will  try  to  be  pretty 
brief  I  think  I  can  do  it  in  5  minutes,  or  something  like  that.  If 
I  get  longer,  just  cut  me  off. 

The  AJBA  Standing  Committee  on  Dispute  Resolution  supports 
H.R.  1102  making  ADR  available  to  more  of  the  district  courts. 
Such  a  step  in  court-annexed  ADR  would  parallel  the  explosive 
growth  of  ADR  outside  the  court  system,  and  I  wanted  to  give  you 
three  quick  examples  of  how  it  is  moving  outside  of  the  court  sys- 
tem. 

First,  the  American  Arbitration  Association,  last  year,  in  1992, 
disposed  of  61,000  disputes,  61,000  disputes  compared  to  22  trials 
per  Federal  judge.  That  is  nearly  a  100-percent  increase  in  10 
years. 

The  Center  for  Public  Resources,  a  nonprofit  group  in  New  York 
that  works  with  lawyers  and  many  corporations  on  ADR,  has  a  cor- 
porate pledge  that  I  am  sure  you  are  familiar  with,  if  a  corporate 
member  signs  that  pledge,  they  pledge  that  before  they  sue  any 
other  member  who  has  signed  that  pledge,  they  will  meet  with 
them,  talk  about  it,  try  some  ADR  procedure.  Six  hundred  of  the 
Nation's  largest  corporations,  and  1,800  of  their  subsidiaries  have 
signed  that  pledge.  These  companies  account  for  more  than  half  of 
the  gross  national  product  of  this  country. 

The  CPR  also  has  a  law  firm  pledge  that  I  helped  put  in  place, 
and  that  law  firm  pledge  pledges  the  law  firm  that  signs  it  to  two 
things,  one,  to  bring  all  of  their  lawyers  up  to  speed  in  ADR  so  that 
they  can  advise  clients  on  it,  and  then,  where  appropriate,  and  we 
had  a  great  fight  about  that  word,  where  appropriate,  to  counsel 
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clients  with  respect  to  ADR.  Already  1,425  law  firms,  400  to  500 
of  the  largest  law  firms  in  this  country  have  signed  that  pledge. 

Then,  third,  I  think  the  history  of  our  committee  shows  the  tre- 
mendous growth.  We  started  17  years  ago,  a  Special  Committee  on 
the  Resolution  of  Minor  Disputes.  That  is  where  we  started.  Now, 
at  the  midyear  meeting  in  Boston  in  February,  this  past  February, 
the  house  of  delegates  went  along  with  our  proposal  that  the  stand- 
ing committee  become  a  section,  and  I  was  able  to  tell  the  house 
that  we  had  gone  out  and  asked  lawyers  and  nonlawyers  to  sign 
declarations  of  intent  that  they  would  join  the  section,  if  it  became 
a  section.  We  had  over  5,000  declarations  of  intent  that  we  were 
able  to  pick  up  in  our  little  committee  and  present  to  the  house, 
over  5,000  lawyers  and  nonlawyers  said  they  wanted  to  join  that 
section. 

So  that  is  just  an  example  of  how  quickly  it  is  moving  outside 
of  court-annexed  arbitration.  Why  this  explosive  growth,  both  out- 
side and  inside,  and,  of  course,  one  obvious  cause  is  the  overbur- 
dened and  under  financed  court  system.  That  has  long  been  true 
of  the  State  courts,  but  only  in  recent  years  has  it  become  true  of 
the  Federal  courts,  the  Federal  trial  courts,  including  the  courts  of 
appeal. 

One  of  the  great  problems,  of  course,  and  I  have  been  talking 
about  this  around  the  country  but  like  a  voice,  I  think,  in  the  wil- 
derness, the  problem  in  our  Federal  courts  has  been  greatly  im- 
pacted by  the  federalization  of  the  criminal  law  by  the  President 
and  the  Congress,  and  most  of  this  devastation  of,  I  believe,  the 
Federal  trial  courts  has  occurred  in  the  last  6  years. 

But  with  the  bad  news,  there  is  also  some  good  news.  That  is, 
for  example,  much  of  corporate  America,  and  I  think  a  fair  amount 
of  what  I  would  call  main  street  America,  smaller  companies,  indi- 
viduals, have  decided  that  if  you  do  not  need  a  precedent  in  resolv- 
ing disputes,  and  sometimes  you  do,  sometimes  you  want  to  have 
a  patent  declared  valid  not  only  by  the  Patent  Office  but  by  the 
U.S.  district  court,  so  if  you  need  that,  you  ought  to  try  the  case, 
but  if  you  don't  do  that,  I  think  a  lot  of  companies  have  made  up 
their  mind  it  is  better  to  resolve  their  disputes  by  ADR  than  in 
long  protracted  litigation,  and  I  think  many  lawyers  are  reaching 
that  same  conclusion,  some  perhaps  are  only  following  their  client, 
but  most,  I  think,  because  they  have  seen  the  light. 

My  written  testimony  describes  the  benefits  that  have  occurred 
from  court-annexed,  and  I  am  not  going  to  go  through  that,  the 
Federal  Judicial  Center  has  done  that  very  well. 

I  do  want  to  say  just  a  word  further,  though,  about  one  of  the 
storm  clouds  that  I  see  developing  on  court-annexed.  As  we  all 
know,  if  you  leave  the  cases  that  are  filed  alone,  just  leave  them 
alone,  eventually — and  I  say  eventually — 90  to  95  percent  of  them 
will  settle,  but  what  is  the  damage  in  that  long  interval? 

Great  attorney  fees,  great  disruption  of  the  people  on  the  busi- 
ness side,  of  the  companies  involved,  and  it  often  freezes  the  busi- 
ness plan,  whether  it  is  a  small  concern  or  a  large  concern,  litiga- 
tion tends  to  freeze  that,  and  consequently,  my  point  is,  if  court- 
annexed  ADR  is  to  be  of  any  benefit,  it  has  to  happen  very  early 
after  the  case  is  filed,  because  if  you  just  leave  them  go,  they  will 
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work  themselves  out,  if  you  want  to  incur  all  of  the  expense,  and 
so  forth. 

The  statistics  show  that  is  not  always  happening,  and  a  Profes- 
sor Kim  Dayton  from  the  University  of  Kansas  Law  School  had 
written  an  article  in  1991  in  the  Iowa  Law  Review — now  that  is  a 
little  outdated,  but  I  think  we  all  ought  to  appreciate  it,  it  is  a  little 
outdated,  but  her  whole  thesis  was  that  we  are  getting  to  this  too 
late  in  the  court-annexed  ADR,  and  that  we  are  not  improving  sig- 
nificantly on  what  would  happen  without  it. 

As  I  say,  that  is  quite  dated  information,  and  a  lot  has  happened 
in  the  last  3  years.  Of  course,  what  she  suggests  to  solve  this  prob- 
lem is  to  move  up  what  we  now  call  discovery,  and  I  think  we  will 
eventually  call  it  disclosure,  move  it  up  earlier  so  that  people  know 
what  they  have  and  can  go  into  an  early  neutral  evaluation,  or  go 
into  mediation,  or  even  nonbinding  arbitration,  and  have  a  pretty 
good  concept  of  their  case.  I  think  that  is  what  we  are  going  to 
have  to  do. 

We  have  this  in  the  Northern  District  of  California.  We  have 
General  Order  No.  34.  We  have  had  it  for  a  year,  and  it  is  essen- 
tially a  disclosure  order.  The  plaintiff  comes  in,  in  the  old  days,  you 
came  in  and  said,  here  is  my  complaint,  now  try  and  find  out 
whether  I  am  right  or  not.  Now  you  come  in  and  you  file  your  com- 
plaint and  say,  and  here  is  my  evidence,  and  the  other  party  is 
supposed  to  come  in  and  answer,  and  say,  here  is  my  defense,  and 
here  is  my  evidence. 

That  is  a  great  difference  between  disclosure  and  discovery,  and 
I  think  that  this  is  going  to  become  more  and  more  the  question. 
It  is  going  to  be  a  question,  of  course,  Mr.  Chair  and  members  of 
the  committee,  for  your  subcommittee,  because  now  the  Supreme 
Court  has  forwarded  the  Judicial  Conference's  proposals  or  changes 
in  the  Federal  rules,  and  I  understand  that  is  now  down  here  be- 
fore you,  and  I  understand  it  is  going  to  be  before  your  subcommit- 
tee. 

One  of  the  matters  that  is  very  much  involved  in  that,  of  course, 
is  rule  26,  which  does  provide  for  a  t3rpe  of  disclosure  rather  than 
discovery.  It  is  very  much  like  our  General  Order  No.  34  in  the 
Northern  District  of  California. 

That  is  not  going  to  be  easy.  When  I  left  San  Francisco  yester- 
day, our  legal  paper,  and  I  think  you  probably  had  the  same  article 
in  the  legal  paper  here,  it  says,  "Civil  Defense  Bar  ready  to  march 
on  Capitol  Hill,  plaintiffs  may  join  the  fight  against  the  new  discov- 
ery rule." 

Mr.  Hughes.  Well,  they  will  have  to  get  in  line. 

Mr.  Raven.  So  they  are  coming  along. 

I  think  that  eventually  this  fight  is  going  to  be  won  in  this  coun- 
try, and  it  is  going  to  be  a  disclosure,  because  we  can't  afford  the 
arduous  discovery  we  have  gone  with  in  the  past.  The  reason  cases 
have  cost  so  much  to  litigate,  especially  in  the  Federal  courts  in  the 
past  is  the  tremendous  effort  that  went  into  discovery.  Depositions 
by  the  scores,  interrogatories,  requests  for  admissions,  hundreds  of 
thousands  of  dollars. 

A  lot  of  people  are  going  to  say,  if  you  just  have  disclosure  isn't 
the  honest  lawyers  and  honest  client  going  to  suffer  and  the  one 
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that  wants  to  cover  up  and  won't  produce  the  documents,  won't 
give  you  an  honest  disclosure,  aren't  they  going  to  prevail? 

Well,  the  answer  to  that  is,  I  think  you  are  going  to  have  to  also 
change  the  Federal  rules  and  have  some  draconian  measures  for 
the  cheating  client  and  the  cheating  lawyers  and,  if  you  fmd  a  law- 
yer has  knowingly  not  produced  the  document  that  clearly  should 
have  been  produced,  I  would  say  1  year's  suspension,  and  the  sec- 
ond time  disbarment. 

I  think  we  are  going  to  have  to  do  something  like  that  because, 
otherwise,  we  are  going  to  burden  the  litigation  process  so  much 
in  this  country,  that  what  is  happening  is  going  to  happen  until  we 
don't  have  room  in  the  courts  for  the  civil  cases.  We  don't  have 
room  now. 

I  had  a  big  patent  case  last  year  in  Los  Angeles.  We  had  14  pat- 
ents, 7  on  each  side.  Finally,  the  trial  judge  told  us,  and  of  course 
he  was  pushing  us  a  little  on  settlement,  but  he  said,  you  can  bring 
your  jury  over  here,  Bob,  every  Friday.  I  said,  you  must  be  kidding, 
every  Friday,  we  will  be  here  for  3  years.  We  have  14  patents. 

He  was  putting  a  little  pressure  on  it,  but  he  was  kind  of  serious, 
too,  because  he  has  to  try  criminal  cases  during  the  rest  of  the 
week. 

So  I  think  we  are  moving  down  the  right  road.  I  think  this  bill 
is  moving  down  the  right  road,  and  we  very  much  support  it. 

[The  prepared  statement  of  Mr.  Raven  follows:] 

Prepared  Statement  of  Robert  D.  Raven,  Chairman,  Standing  Committee  on 
Dispute  Resolution,  American  Bar  Association 

introduction 

Mr.  Chair,  Members  of  the  Subcommittee:  I  am  Robert  D.  Raven,  Chair  of  the 
Standing  Committee  on  Dispute  Resolution  of  the  American  Bar  Association  (ABA). 
I  have  served  as  Chair  of  the  ABA's  Standing  Committee  on  the  Federal  Judiciary, 
the  Standing  Committee  on  Legal  Aid  and  Indigent  Defendants,  and  as  Chair  of  the 
Committee  on  the  Trial  of  Antitrust  Cases  of  the  Section  of  Litigation.  I  have  served 
as  President  of  the  Bar  Association  of  San  Francisco,  the  State  Bar  of  California 
and  of  the  American  Bar  Association. 

I  am  here  today  on  behalf  of  The  ABA  and  its  Standing  Committee  on  Dispute 
Resolution  which,  as  of  February  8,  1993  became  the  Section  of  Dispute  Resolution. 
The  ABA  understands  and  supports  the  underlying  public  policy  issues  HR  1102  is 
to  address,  to  wit: 

To  improve  the  administration  of  justice  in  our  federal  district  courts,  and  to 
reduce  civil  case  delay  and  expense  through  the  increased  utilization  of  dispute 
resolution  techniques. 

The  ABA  also  shares  the  belief  that  the  system  can  and  should  be  improved. 
There  is  no  shortage  of  proposals  directed  at  improving  the  system.  As  ABA  Presi- 
dent J.  Michael  McWilliams  has  said  in  his  program  "Justice  for  All,"  the  public 
wants  improvements  in  the  civil  justice  system  to  guarantee  that  justice  is  delivered 
more  quickly  and  at  less  cost. 

Towards  this  end,  ABA  President-elect  R.  William  Ide,  III,  has  established  a  Civil 
Justice  Improvement  Planning  Group.  This  group  will  examine  issues  and  develop 
implementation  proposals  that  will  ensure  more  economical  and  expedient  justice. 

The  ABA  recognizes  the  importance  of  the  development  of  appropriate  uses  of  dis- 
pute resolution  in  resolving  legal  disputes  quickly.  Present  ABA  policy  supports  the: 

continued  use  of  and  experimentation  with  dispute  resolution  techniques 
both  before  and  after  suit  is  filed  so  long  as  they  assure  that  all  parties' 
constitutional  and  other  legal  rights  and  remedies  are  protected. 

Use  of  dispute  resolution  is  consistent  with  Rule  1  of  the  Federal  Rules  of  Civil  Pro- 
cedure, i.e.,  "[t]hese  rules . . .  shall  be  construed  to  secure  the  just,  speedy,  and  inex- 
pensive determination  of  every  action."  With  more  federal  court  time  and  resources 
being  devoted  to  criminal  cases,  this  has  become  more  difficult. 
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/.  The  State  of  the  Federal  Courts 

During  the  12-month  period  ending  June  30,  1992,  in  37  of  94  U.S.  district  covuls, 
more  than  half  of  the  trials  were  criminal.  The  U.S.  District  Court;  of  the  Southern 
District  of  California  led  the  way  with  86  percent  of  trial  time  devoted  to  criminal 
cases. 

During  this  same  period,  48,242  criminal  cases  were  filed  in  U.S.  district  courts^ 
a  six  percent  increase  over  the  previous  year.  More  than  25  percent  of  these  crimi- 
nal cases  were  drug  cases,  resulting  (according  to  a  Rand  Institute  study)  in  over 
65,000  years  of  prison  time.  In  compliance  with  The  Federal  Speedy  Trial  Act,  this 
large  volume  of  federal  criminal  cases  take  precedence  over  civil  cases. 

I  have  often  spoken  and  written  about  how  the  federalization  of  criminal  laws  in- 
creases the  workload  of  federal  trial  courts.  My  concern  is  that  some  federal  courts 
will  become  so  overwhelmed  by  criminal  cases,  they  will  be  virtually  unable  to  try 
civil  cases.  Judith  Keep,  Chief  Judge  of  the  San  Diego  Federal  Court,  commented 
that  her  court  "is  sinking  in  the  mire  of  criminal  cases,"  which  has  turned  that  court 
into  a  "police  court." 

Faced  with  these  challenges,  I  believe  that  alternative  dispute  resolution  will  play 
an  increasingly  important  role  in  our  federal  courts. 

//.  The  Growth  of  ADR 

In  many  disputes,  dispute  resolution  techniques  have  several  advantages  over  liti- 
gation. In  addition  to  reheving  court  congestion,  dispute  resolution  often  saves  time 
with  reduced  stress  and  expense.  For  those  reasons,  the  use  of  dispute  resolution 
has  skyrocketed  in  the  last  eight  years. 

Let  me  offer  a  couple  of  indicators  of  what  is  happening: 

American  Arbitration  Association  is  the  principal  provider  of  arbitration  serv- 
ices in  the  country.  Although  there  are  no  figures  on  all  the  disputes  resolved 
through  consensual  arbitration,  last  year  the  AAA  reported  61,858  cases  were 
resolved,  an  increase  of  nearly  100%  from  1982.  (This  figure  is  particularly  sig- 
nificant when  compared  to  the  average  of  22  civil  trials  handled  annually  by 
a  federal  judge.) 

The  Center  for  Pubhc  Resources  is  an  important  provider  of  dispute  resolu- 
tion literature  and  training  materials  whose  primary  focus  is  corporate  Amer- 
ica. The  CPR  corporate  and  law  office  pledge  has  been  adopted  by  most  of  the 
leading  corporations  and  law  firms  in  the  country. 

In  essence,  the  corporate  pledge  provides  that  a  CPR  corporate  member  who 
signs  the  pledge  will  not  sue  another  corporate  member  who  has  signed  the 
pledge  without  first  attempting  to  resolve  the  matter  before  proceeding  to  court. 
Six  hundred  of  the  nation's  largest  companies  and  their  subsidiaries,  which 
account  over  one-half  of  the  gross  national  product,  have  signed  the  corporate 
pledge. 

Similarly,  1,425  law  firms  have  signed  the  law  firm  pledge,  including  400  of 
the  500  largest  law  firms. 

Finally,  the  recent  conversion  of  the  ABA  Standing  Committee  On  Dispute 
Resolution  to  the  Section  of  Dispute  Resolution,  shows  the  growth  and  accept- 
ance of  dispute  resolution  within  the  legal  profession.  To  convince  the  ABA 
House  of  Delegates  to  approve  the  creation  of  the  Section  of  Dispute  Resolution 
more  than  5000  people  submitted  declarations  of  intent  to  join. 
Part  of  what  has  fueled  this  growth  is  the  acceptance  by  the  United  States  Su- 
preme Court  of  arbitration  clauses  in  recent  years.  For  example,  in  Mitsubishi  Mo- 
tors Corp.  V.  Soler  Chrysler-Plymouth,  473  U.S.  614  (1985),  the  Supreme  Court  or- 
dered enforcement  of  an  arbitration  agreement  to  resolve  all  statutory  antitrust 
claims,  including  treble  damages,  by  arbitration  in  Japan  of  a  dispute  involving  a 
Japanese  car  manufacturer  and  a  dealer  in  Puerto  Rico. 

Another  case,  Shearson  I  American  Express.  Inc.  v.  McMahon,  482  U.S.  220  (1987), 
enforced  an  arbitration  agreement  which  included  investor  fraud  claims  under  the 
1934  Securities  and  Exchange  Act. 

As  I  indicated,  part  of  the  increase  in  the  use  of  dispute  resolution  techniques  is 
due  to  the  delay  in  our  courts.  I  believe,  however,  that  the  growth  of  ADR  is  more 
than  just  a  frustration  with  our  court  system:  Increasingly,  the  public  and  private 
sector  are  realizing  that  ADR  offers  distinct  advantages  for  disputants  who  are  not 
seeking  to  establish  a  precedent  (such  as  a  patent),  but  wish  to  resolve  their  dispute 
in  a  timely  and  cost-effective  manner. 

Entire  industries  are  turning  to  arbitration  and  private  judges  as  a  means  of  re- 
solving their  disputes:  the  securities  industry,  medical  malpractice,  and  "lemon 
laws"  in  the  automobile  industry  now  choose  alternative  dispute  resolution  proce- 
dures in  consumer  contracts.  Recently  the  Center  for  Public  Resources  announced 
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an  ADR  program  that  would  handle  disputes  between  franchisor  and  franchisees — 
members  include  McDonald's,  Kentucky  Fried  Chicken,  Holiday  Inn,  and  Jiffy-Lube. 
There  is  also  increased  usage  of  dispute  resolution,  such  as  arbitration  and  medi- 
ation, in  disputes  arising  from  real  estate  transactions,  construction  contracts  and 
environmental  issues.  At  some  construction  sites,  a  mediator  or  arbitrator  is  perma- 
nently located  on  the  site.  The  picture  is  clear:  ADR  techniques  play  a  central  role 
in  the  resolution  of  civil  disputes  in  this  country. 

///.  Court-Annexed  Arbitration 

With  this  as  our  backdrop,  let's  look  at  the  performance  of  court-annexed  arbitra- 
tion in  the  federal  courts  including  some  of  the  problems  these  programs  have  expe- 
rienced. 1  will  conclude  with  some  brief  remarks  about  the  implementation  of  the 
dispute  resolution  provisions  in  the  Civil  Justice  Reform  Act  of  1990,  28  U.S.C.  Sec. 

476(a)(6). 

A  History 

In  1976,  in  St.  Paul,  Minnesota,  the  ABA  co-sponsored  the  National  Conference 
on  the  Cause  of  Popular  Dissatisfaction  with  the  Administration  of  Justice  (The 
Pound  Conference).  This  conference  marked  the  beginning  of  the  current  interest  in 
court-sponsored  dispute  resolution  programs  to  reduce  cost  and  delay  in  civil  litiga- 
tion. 

In  1978,  three  federal  district  courts:  the  Eastern  District  of  Pennsylvania,  the 
Northern  District  of  California,  and  the  District  of  Connecticut,  began  experimental 
court-annexed  arbitration  programs. 

In  1985,  the  Administrative  Office  of  the  U.S.  Courts  selected  eight  new  pilot  dis- 
tricts to  join  two  remaining  1978  programs.  These  were:  Middle  Florida,  Western 
Michigan,  Western  Missouri,  New  Jersey,  Western  Oklahoma,  Eastern  New  York, 
Middle  North  Carolina,  and  Western  Texas.  The  Judicial  Improvements  and  Access 
to  Justice  Act  of  1988,  P.L.  100-702,  inter  alia,  provided  statutory  authority  to  con- 
tinue the  ten  previously  piloted  compulsory  arbitration  programs  by  the  Judicial 
Conference  and  permitted  the  Judicial  Conference  to  select  ten  additional  courts  to 
pilot  voluntary,  non-binding  arbitration  programs.  The  Act  authorizing  these  pro- 
grams expires  on  November  19,1993,  save  passage  of  HR  1102  which  authorizes 
their  continuation  and  expansion — which  the  ABA  supports. 

B.  The  Federal  Judicial  Center  Report 

In  1990,  the  Federal  Judicial  Center  released  its  evaluation  of  the  ten  programs. 
Its  major  findings  were  as  follows: 

Arbitration  programs  provided  more  timely  case  resolutions,  two  to  eighteen 
months  sooner  than  cases  resolved  by  trial; 

Most  parties  and  attorneys  did  not  view  arbitration  as  a  form  of  second-class 
justice; 

Large  majorities  of  clients  and  attorneys  believed  the  arbitration  program 
procedures  and  hearings  were  fair; 

Arbitration  programs  reduce  the  overall  cost  of  litigation  by  reducing  costs  in 
cases  referred  to  arbitration  when  they  close  before  or  as  a  result  of  the  hearing; 
Judges  overwhelmingly  believed  that  arbitration  programs  reduced  their  case- 
load burden  although  there  was  no  good  data  available  on  whether  the  number 
of  trials  was  reduced  and; 

Ninety-seven  percent  of  the  judges  surveyed  supported  the  expansion  of  court- 
annexed  arbitration  to  other  courts. 
The  ABA  has  not  conducted  its  own  study  of  the  court-annexed  arbitration  pro- 
grams; however,  we  highly  regard  the  findings  made  by  the  Federal  Judicial  Center. 
Those  findings  have  fueled,  in  part,  our  support  for  HR  1102,  the  Court  Arbitration 
Authorization  Act  of  1993,  which  authorizes  further  development  and  implementa- 
tion of  these  programs  throughout  the  federal  court  system. 

C.  Storm  Clouds  over  Court-Annexed  Arbitration 

Let  me  add  a  word  of  caution  about  court-annexed  arbitration.  I  see,  at  least,  one 
storm  cloud  ahead  of  us.  We  are  all  aware  of  the  statistics  that  about  90%  to  95% 
of  all  lawsuits  filed  each  year  in  the  United  States  ultimately  settle.  The  bad  news 
is  that  these  settlements  occur  after  large  attorneys  fees,  great  loss  of  executive 
time  and  disruption  of  business.  Moreover,  often  pending  litigation  inhibits  business 
action  that,  but  for  the  litigation  would  be  taken.  In  other  words,  litigation  tends 
to  freeze  planned  corporate  action.  Consequently,  it  is  clear  that  for  "value  added" 
case  disposition,  court-annexed  arbitration  must  occur  early  in  the  process.  In  short, 
time  is  of  the  essence  in  court-annexed  dispute  resolution. 
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Some  of  the  data  that  we  have  seen  regarding  court-annexed  arbitration  is  dis- 
couraging. Statistics  show  that  court  cases  being  settled  by  court-annexed  dispute 
resolution  procedures  often  occur  months  after  the  case  is  filed.  These  statistics  fur- 
ther indicate  that  many  of  the  cases  disposed  of  by  dispute  resolution  procedures 
might  have  settled  just  as  early,  without  dispute  resolution  intervention. 

This  problem  has  been  examined  by  Professor  Kim  Dayton  of  the  University  of 
Kansas  Law  School  in  a  provocative  article  in  76  Iowa  L.  Rev.  889  [1991]  entitled 
'The  Myth  of  Alternative  Dispute  Resolution  in  the  Federal  Court." 

Professor  Dayton  comments: 

The  United  States  District  Court  of  Connecticut,  one  of  the  original  three 
pilot  court-annexed  arbitration  districts,  abandoned  its  program  due  to  dis- 
proportionately high  administrative  costs  associated  with  arbitration  as 
compared  with  traditional  case  management  techniques.  Its  study,  con- 
ducted over  a  three-year  period  from  April  1978  to  February  1981,  esti- 
mated that  14%  of  the  district's  administrative  resources  were  devoted  to 
handling  arbitration  cases,  which  represented  only  7.2%  of  its  civil  case- 
load. 

Professor  Dayton  continues: 

A  recent  report  of  court-annexed  arbitration  in  the  Middle  District  of 
North  Carolina  concluded  that  there  were  few  differences  with  respect  to 
such  variables  as  length  of  time  from  filing  to  disposition  or  administrative 
costs  between  cases  assigned  to  the  dispute  resolution  track  and  those  han- 
dled according  to  the  court's  traditional  methods. 

She  further  notes: 

The  Federal  Judicial  Center's  report  on  the  ten  mandatory  court-annexed 
arbitration  programs  shows  that  in  only  three  of  the  ten  districts  has  the 
time  from  filing  to  disposition  been  reduced. 

Professor  Dayton  claims  that: 

A  Rand  Corporation  study  of  court-annexed  arbitration  shows  that  al- 
though arbitration  resulted  in  nominal  savings  to  litigants,  more  cases  set- 
tled prior  to  trial  than  prior  to  arbitration.  The  length  of  time  required  for 
disposition  was  virtually  identical  and  the  courts  cost  to  administer  the  pro- 
gram was  the  same. 

Professor  Dayton  concedes,  however,  that  "most  surveys  show  that  lawyers  and  cli- 
ents believe  that  dispute  resolution  is  successful  in  reducing  costs  and  delay,  as  well 
as  promoting  settlement." 

Professor  Dayton  identifies  one  of  the  principal  challenges  facing  the  use  of  court- 
annexed  arbitration:  how  to  reduce  the  time  involved  in  resolving  a  dispute. 

Of  course,  the  problem  is  best  averted  if  the  dispute  resolution  procedure  can  be 
used  before  a  complaint  is  filed.  That  is  the  purpose  of  the  CPR  corporate  pledge. 
But,  if  the  dispute  has  worked  its  way  into  the  court  process,  we  are  then  faced  with 
the  problems  that  I  have  outlined. 

To  solve  this  problem,  court-annexed  dispute  resolution  must  be  scheduled  early 
in  the  process  before  parties  have  engaged  in  extensive  discovery. 

TV.  Confronting  the  Problems  of  Court  Annexed  Arbitration 

In  the  April  19,  1993,  issue  of  The  Legal  Times,  Paul  L.  Friedman,  Chair  of  the 
Civil  Justice  Reform  Act  Advisory  Group  of  the  U.S.  District  Court  for  the  District 
of  Columbia,  authored  an  instructive  article  titled,  "Speeding  Up  Justice  At  The  Dis- 
trict Court."  Based  upon  two  years  of  research,  prior  to  drafting  its  plan,  the  advi- 
sory group  confirmed  four  principal  causes  of  delay  in  civil  cases: 

Setting  of  unrealistic  trial  dates  in  civil  cases  which  are  frequently  "bumped" 
by  criminal  cases  that  must  be  tried  promptly  under  the  Speedy  Trial  Act; 

Failure  of  judges  to  rule  promptly  on  motions  or  unresolved  discovery  dis- 
putes; 

Lawyer  requests  for  additional  time  for  discovery  or  to  file  responsive  plead- 
ings; and 

Improper  and  abusive  discovery  practices. 
As  principal  factors  relating  to  excessive  cost  in  civil  litigation,  the  group  found 
three  contributing  factors: 

Abusive  or  improper  discovery  practices; 
Resolution  of  discovery  disputes;  and 

Judicial  insistence  that  parties  meet  deadlines  that  are  not  carefully  tied  to 
realistic  trial  dates. 
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I  believe  the  above  finding  on  causes  for  delay  and  excessive  cost  in  civil  litigation 
would  be  found  similarly  in  most,  if  not  all,  of  the  94  U.S.  district  courts.  If  so,  then 
we  must  ensure  that  court-annexed  dispute  resolution  procedures  are  used  early 
after  a  case  is  filed  before  costly  discovery  gets  underway. 

Magistrate  Judge  Wayne  Brazil,  of  the  Northern  District  of  California,  commented 
on  the  susceptibility  of  the  Federal  Rules  of  discovery  to  abuse  by  parties: 

Instead  of  reducing  the  sway  of  adversary  forces  in  litigation  and  confin- 
ing them  to  the  trial  stage,  discovery  has  greatly  expanded  the  arenas  in 
which  those  forces  can  operate.  Rather  than  discouraging  "the  sporting 
game  theory  of  justice,  discovery  has  expanded  the  scope  and  complexity  of 
the  sport." 

I  submit  that  discovery,  as  we  know  it,  will  have  to  be  dropped  in  favor  of  voluntary 
disclosure  at  the  outset  of  the  case. 

You  may  be  familiar  with  the  Northern  District  of  California's  General  Order  34. 
Section  VII  details  the  scope  of  disclosure  and  supplementation  that  is  required  of 
parties  within  90  days  of  the  filing  of  the  complaint.  The  Northern  District  has  been 
at  the  forefront  of  civil  dispute  reform  and  I  have  every  reason  to  believe  that  Gen- 
eral Order  34  will  become  the  standard  for  other  district  courts  to  follow.  Recently, 
the  Supreme  Court  approved  changes  to  the  Federal  Rules  of  Civil  Procedure  which 
will  amend  the  pre-trial  discovery  process.  For  example.  Rule  26  will  pick  up  much 
of  the  disclosure  concept  that  is  in  General  Order  No.  34.  The  proposals  are  now 
before  Congress  and  it  has  90  days  to  act.  The  Judicial  Conference  is  hoping  to  have 
the  new  rules  issued  and  dated  as  of  December  1,  1993.  These  amendments  will  sig- 
nificantly change  pre-trial  discovery  if  the  entire  proposal  is  approved. 

I  believe  these  amendments  will  also  enhance  the  effectiveness  of  court-annexed 
dispute  resolution  procedures  by  providing  parties  with  an  opportunity  early  in  the 
process  to  evaluate  and  test  the  strength  of  their  respective  claims. 

V.  The  Civil  Justice  Reform  Act 

Much  of  the  reform  in  the  federal  district  courts  and  the  implementation  of  court- 
annexed  dispute  resolution  procedures  is  currently  being  driven  by  the  Civil  Justice 
Reform  Act  of  1990,  which  directed  all  94  district  courts  and  federal  circuits  to  im- 
plement a  civil  justice  expense  and  delay  reduction  plan  by  December  31,  1993.  I 
understand  that  over  forty  district  courts  committees  have  proposed  plans.  These  40 
plus  district  courts,  referred  to  as  Early  Implementation  Districts  (EID),  consist  of 
ten  pilot  courts — designated  as  EIDs  by  statute;  four  demonstration  courts;  and  over 
20  courts  which  elected  to  become  EID's. 

Among  the  four  demonstration  courts  which  were  statutorily  designed  to  experi- 
ment with  dispute  resolution  techniques  in  reducing  cost  and  delay  was  my  own  dis- 
trict, the  Northern  District  of  Cedifomia.  Originally,  it  was  one  of  the  three  districts 
with  non-binding  arbitration.  Under  28  U.S.C.  Sec.  473(a)(6),  the  cost  and  delay 
plans  of  the  pilot  courts  must  provide  "authorization  to  refer  case  to  dispute  resolu- 
tion programs  that": 

have  been  designated  for  use  in  a  district  court  or 

the  court  may  make  available,  including  mediation,  minitrial,  and  sum- 
mary jury  trial. 

All  other  courts  are  to  consider  and  may  include  in  their  plans  authorization  to  refer 
cases  to  dispute  resolution. 

Of  the  40  plus  district  court  plans  proposed,  32  use  a  dispute  resolution  referral 
system,  and  12  establish  an  early  neutral  evaluation  program.  As  these  new  pro- 
grams are  implemented,  the  district  courts  must  be  conscious  of  the  "storm  clouds" 
which  limit  the  effectiveness  and  utility  of  dispute  resolution  procedures.  Court-an- 
nexed ADR  procedures  must  be  scheduled  early  in  the  process  before  the  costly  and 
frequently  contentious  battles  of  discovery  have  been  waged. 

CONCLUSION 

Finally,  a  few  words  about  dispute  avoidance.  One  of  my  great  disappointments 
after  practicing  law  for  forty  years  is  the  small  amount  of  progress  made  by  lawyers 
and  clients  toward  meaningful  dispute  avoidance.  Yes,  there  are  a  few  more  compli- 
ance programs  and  a  recent  increase  in  corporate  policy  statements. 

But  for  a  nation  that  prides  itself  on  "being  a  nation  of  laws,  not  men",  we  have 
made  little  progress  in  "establishing  justice"  as  we  were  told  to  do  by  the  founders 
of  the  Constitution. 

Although  there  is  a  great  outcry  about  the  waste,  and  harm  to  the  competiveness 
of  the  United  States,  from  the  burden  of  litigation,  I  have  never  heard  any  of  the 
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complainants  suggest  that  we  should  educate  our  citizens  about  the  law  and  the 
need  for  compliance  so  that  there  would  be  less  litigation. 
I  stand  ready  to  respond  to  your  questions. 

Mr.  Hughes.  I  trust  you  settled  this  patent  case? 

Mr.  Raven.  We  settled  it,  and  in  the  settlement  agreement,  we 
put  in  ADR  provisions. 

Mr.  Hughes.  Was  that  on  one  of  the  Fridays? 

Mr.  Raven.  Pardon? 

Mr.  Hughes.  You  settled  it  one  of  the  Fridays? 

Mr.  Raven.  No,  we  didn't.  It  took  longer  than  that.  In  fact,  we 
had  it  settled  once,  and  they  welshed  on  us.  Instead  of  going  in  and 
trying  to  enforce  it,  we  went  back  to  the  negotiating  table  and 
worked  it  out  again. 

Mr.  Hughes.  Thank  you  very  much  for  your  testimony. 

Mr.  Sturtz,  welcome. 

STATEMENT  OF  RONALD  M.  STURTZ,  CHAIR,  ARBITRATION 
COMMITTEE,  SECTION  ON  LITIGATION,  AMERICAN  BAR  AS- 
SOCIATION 

Mr.  Sturtz.  Good  morning,  Mr.  Chairman,  and  members  of  the 
committee. 

I  appreciate  very  much  the  opportunity  of  being  here,  being  in- 
vited by  the  committee  to  bring  the  views  of  the  Litigation  Section 
of  the  American  Bar  Association  to  this  proceeding.  I  am  particu- 
larly appreciative  of  being  here  with  the  distinguished  panelists 
who  have  been  before  us,  the  witnesses,  including  Mr.  Raven,  of 
course,  who  is  a  true  leader  in  ADR,  and  it  was  his  gracious  re- 
quest that  the  litigation  section,  with  62,000  members,  the  largest 
section,  presents  its  views,  because,  after  all,  this  is  all  about  liti- 
gation. 

Now,  that  is  the  rub  because  litigation  is  really  settlement  in  the 
first  instance,  and  perhaps  that  is  what  is  most  important  about 
mandatory  but  nonbinding  ADR  and  arbitration. 

Chief  Justice  Warren  Burger,  and  I  put  this  in  my  extended  re- 
marks, said  it  in  1986,  and  I  think,  if  we  all  left  here  with  just  this 
in  mind,  probably  H.R.  1102  would  become  law,  because  he  said, 
"The  true  function  of  our  profession  should  be  to  gain  an  acceptable 
result  in  the  shortest  possible  time  with  the  least  amount  of  stress 
and  at  the  lowest  possible  cost  to  the  client  to  accomplish  that  is 
the  true  role  of  the  advocate." 

I  think  that  the  record  you  have  heard  Judge  Schwarzer  testify 
to,  that  Judge  Simandle  who  has  operated  with  it  on  the  local 
scene  in  New  Jersey  for  8  years  has  told  you,  and  of  course  Judge 
Williams  as  well,  and  certainly  Mr.  Raven,  that  you  get  to  the 
point  of  decision  significantly  earlier  in  the  game  by  mandatory  but 
nonbinding  arbitration. 

In  my  materials,  I  indicated  that  when  advised  of  the  oppor- 
tunity to  be  here,  I  thought  it  appropriate  to  try  to  make  a  fast  sur- 
vey of  the  scene  as  of  the  latest  possible  time  because,  as  you  know, 
the  report  prepared  by  the  Federal  Judicial  Center  is  dated  1990, 
albeit  from  substantial  experience  before  that. 

I  communicated  by  fax,  the  modern  medium,  with  all  of  the  chief 
judges  in  the  10  districts,  and  also  a  number  of  members  of  the  liti- 
gation section  who  are  the  so-called  leaders  of  the  profession  to  ask 
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for  their  views  of  how  the  court-annexed  arbitration  program  has 
worked.  They  are  almost  unanimous  in  supporting  the  concept  of 
arbitration  as  it  is  conducted  under  most  of  the  rules  in  the  10  dis- 
tricts, and  particularly  the  adoption  of  H.R.  1102,  because  they  be- 
lieve it  facilitates  getting  to  that  place  in  the  life  of  a  dispute  con- 
sistent with  what  Chief  Justice  Burger  said,  the  earliest  possible 
time,  least  cost,  and  lowest  amount  of  stress. 

Judge  Henderson,  a  Chief  Judge  from  California,  wrote  a  very 
thoughtful  letter  to  me,  and  he  asked,  if  I  did  nothing  else,  that 
I  stress  perhaps  the  important  concept  that  it  really  isn't  manda- 
tory arbitration  at  all,  it  is  presumptively  mandatory  arbitration. 
He,  in  turn,  quotes  Magistrate  Judge  Wayne  Brazil,  how  is  also 
from  California,  and  now  recently  deceased  Judge  Peckham,  who  is 
perhaps  the  giant  among  us  all  in  this  area,  with  whom  I  have  spo- 
ken many  times,  and  I  am  sure  Mr.  Raven  has,  too,  and  it  was  he 
who  has  said  if  we  emphasize  the  concept  that  it  is  always  within 
the  control  of  the  parties  to  resolve  their  dispute,  the  idea  is,  how 
do  you  get  to  that  point  earlier. 

Now,  most  people  are  reluctant  to  introduce  the  subject  of  settle- 
ment. It  is  just  a  plain  fact.  I  have  been  litigating  for  35  years. 
Every  time  I  meet  a  client,  the  question  is  asked,  is  there  some 
way  of  settling  this  case,  but  we  are  not  going  to  let  the  adversary 
know  that  we  are  interested  in  settlement,  of  course,  because  inevi- 
tably the  price  goes  down  or  it  goes  up,  depending  upon  which  side 
you  are  on. 

So  the  technique  is,  how  do  you  get  to  the  point,  when  is  the 
right  time? 

Well,  the  mandatory  but  nonbinding  arbitration  solves  that  prob- 
lem because  it  positions  the  court  as  the  leader  in  saying,  come  in, 
you  are  going  to  be  given  the  opportunity  to  present  your  case  to 
a  fair,  impartial,  experienced  lawyer.  You  couldn't  buy  that  service 
for  the  price  that  most  of  these  arbitrators  receive;  who  vie  for  the 
job,  I  am  told,  and  that  is  very  interesting,  to  earn  $250.  I  bill  $300 
an  hour,  and  so  1  hour  of  my  time  is  $50  less  than  what  I  would 
get  if  I  were  an  arbitrator,  and  yet  these  arbitrators  will  spend  a 
day  on  the  matter.  One  of  my  partners,  who  bills  significantly  more 
than  that,  spent  2  days  as  court-appointed  arbitrator  on  a  court- 
annexed  arbitration  in  New  Jersey,  because  he  felt  that  was  what 
he  owed  the  matter.  I  think,  at  that  point,  he  was  receiving  even 
less  than  the  $250  per  case  fee. 

The  idea  that  it  is  second-class  justice  just  doesn't  wash  when 
you  understand  what  you  are  getting  is  an  outsider's  impartial 
view,  given  the  opportunity  to  present  your  case,  and  to  hear  the 
other  side's  in  the  presence  of  the  parties  as  to  what  the  dispute 
is  all  about.  Now  what  do  you  do? 

Judge  Henderson,  again,  made  the  point,  you  get  to  the  point  of 
decision,  the  place  in  the  litigation  when  the  parties  are  given  the 
chance,  one  way  or  the  other,  accept  the  settlement  if  you  are  the 
plaintiff,  or  reject  it,  perhaps,  if  you  are  the  defendant,  or  vice 
versa,  and  you  get  to  it  sooner  than  you  could  ever  get  to  it  if  it 
sits  on  the  docket  and  gets  to  the  normal  point  at  a  time  when 
Judge  Simandle  or  Judge  Williams  or  Judge  Schwarzer,  when  he 
was  sitting  in  California,  could  get  to  it  because  of  the  plethora  of 
cases. 
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The  idea  that  you  should  perhaps  mandate  court-annexed  arbi- 
tration sooner,  and  that  perhaps  there  is  too  much  discovery,  I  sug- 
gest, is  answered,  at  least  under  the  New  Jersey  system  the  way 
it  is  conducted.  Judge  Simandle  could  probably  speak  better  to  this, 
having  done  it  for  all  of  those  years  as  a  magistrate  judge,  and  now 
a  district  court  judge. 

The  magistrate  will  pretty  much  set  the  parameters  of  discovery 
before  the  arbitration  gets  into  full  swing,  and  if  there  is  a  need 
for  a  little  bit  more,  you  get  a  little  bit  more,  and  if  somebody  says, 
Judge,  why  do  we  have  to  take  10  depositions  before  this  arbitra- 
tion, bearing  in  mind  that  in  traditional  arbitration  you  may  not 
get  any  discovery,  then  that  is  a  reasoned  decision,  and  nothing 
that  would  impede  the  result. 

One  other  thing,  the  idea  that  it  is  a  layer  of  further  effort  on 
the  part  of  litigating  lawyers  and  the  parties,  which  is  somehow 
going  to  preclude  the  parties  from  getting  to  the  ultimate  trial, 
should  you  choose  that  in  these  modest  cases.  I  don't  mean  to  de- 
mean $100,000;  if  it  was  my  $100,000,  you  can  believe  it  is  a  lot 
of  money,  and  so  I  respect  that  sum,  although  I  believe  that  it 
could  be  higher,  as  I  said,  and  so  do  other  lawyers  seem  to  think 
that. 

But  if  you  get  to  that  point,  the  chances  of  court-annexed  arbitra- 
tion being  an  extra  expense  are  de  minimis.  Any  good  lawyer  is 
going  to  do  exactly  what  he  did  in  the  dry  run  of  the  arbitration, 
and  he  is  not  going  to  have  the  benefit  of  an  independent  person 
for  $250,  in  our  district,  to  sit  there  and  pontificate  with  some  de- 
gree of  binding  authority  on  the  result.  It  is  the  kind  of  independ- 
ent view  of  the  case  which  you  would  hope  for,  and  you  just  can't 
get,  because  most  lawyers  don't  take  the  time  to  get  involved  in 
somebody  else's  case.  Yet,  here,  by  the  procedure,  they  would  be. 

It  is  also  interesting  to  note  that  in  Oklahoma,  where  I  received 
a  response  of  the  chief  judge  who  indicated  that  the  parties  are 
looking  for  the  opportunity  to  get  into  the  arbitration  program  be- 
cause they  know  it  is  a  methodology  to  get  into  the  settlement 
mode. 

I  would  give  you  one  answer  to  a  previously  posed  question  to  a 
witness.  I  think  discovery  is  easily  handled  by  the  scheduling  of  a 
magistrate  judge  as  to  how  much  discovery  you  get  before  an  arbi- 
tration. In  New  Jersey,  we  adopted  in  1987  an  ADR  Act.  I  hap- 
pened to  write  it,  but  I  didn't  pass  it,  you  can  be  assured.  Congress- 
man Florio  introduced  it  in  Congress,  but  then  he  obtained  another 
job  before  we  could  do  anything  with  it  here.  The  point  was  that 
you  have  a  form  of  arbitration.  It  can  be  binding.  It  is  all  voluntary 
in  this  instance,  of  course,  but  the  interesting  thing  about  it  is  that 
it  provides  explicitly  for  minimal  discovery,  very  minimal,  condi- 
tioned upon  the  kind  of  issues  that  are  involved.  This  could  easily 
be  done  by  local  rule,  if  it  needed  to  be  any  more  formalized  than 
a  magistrate  handling  it  at  the  beginning  of  a  case. 

I  think  if  we  understand  that  there  must  be  liberal  opt-out  provi- 
sions so  that,  if  a  litigant  thought  that  she  or  he  only  had  a  certain 
amount  of  money  to  devote  to  a  case  mandated  into  the  program, 
and  if  that  person  only  had,  let's  say,  $1,000  to  litigate  the  case, 
and  the  lawyer  is  reticent  to  spend  the  $1,000  on  a  procedure 
which,  at  the  end  of  the  exercise  may  be  futile  in  that  sense  of  the 
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word,  you  didn't  get  to  the  settlement,  not  statistically  correct,  but 
if  that  were  the  case,  I  suspect  that  that  is  not  an  accurate  rep- 
resentation of  what  really  goes  on  in  the  practice  of  law. 

Lawyers  do  not  take  cases  and  file  them  in  the  U.S.  district  court 
without  preparing  them.  This  court-annexed  arbitration  is  nothing 
more  than  a  very  sophisticated  way  of  preparing  cases,  and  getting 
to  the  point  of  resolution  that  much  sooner,  and  I  think  that  much 
more  efficiently. 

I  will  give  you  only  one  other  thought.  I  received  just  yesterday 
before  I  came  here  a  paper  from  California  titled,  "The  Recorder." 
I  don't  know  how  well  it  is  circulated,  but  it  says,  "'Silver  Foxes:' 
Tradition  as  an  Alternative."  What  it  says  is  that  silver  foxes  are 
wily  senior  practitioners  who  profit  by  cutting  quickly  to  the  bot- 
tom line  of  disputes.  They  keep  business  coming  back  by  emphasiz- 
ing resolution  over  process,  and  by  churning  out  results  rather 
than  billable  hours. 

I  suggest  that  the  court-annexed  arbitration  statute  gets  you  to 
that  point,  it  gives  us  one  of  the  tools  of  the  silver  foxes. 

Thirty-five  years  ago,  I  was  asked  by  an  uncle  of  mine,  what 
grade  did  I  get  in  the  course  on  settlement,  35  years  ago,  and,  of 
course,  I  laughed.  There  were  no  courses  in  settlement  35  years 
ago. 

Today,  if  I  asked  that  question  of  any  lawyer  getting  out  of  law 
school,  the  lawyer  would  say,  well,  I  have  had  one  in  arbitration, 
I  have  had  one  mediation,  I  have  had  one  in — and  you  name  it,  and 
they  are  given  at  every  law  school  as  part  of  the  curriculum,  there 
are  courses.  You  have  heard  about  the  Harvard  Conference  that  is 
being  prepared  now.  There  was  one  in  1991,  I  think,  and  the  litiga- 
tion section,  62,000  lawyers  who  litigate,  go  to  court  and  want  to 
try  cases,  are  part  of  the  process  working  with  Judge  Schwarzer 
and  the  Federal  Judicial  Center  and  the  Center  for  Public  Re- 
sources. There  has  to  be  a  reason.  Clients  want  ADR,  and  that  is 
why  H.R.  1102  should  be  adopted. 

[The  prepared  statement  of  Mr.  Sturtz  follows:] 

Prepared  Statement  of  Ronald  M.  Sturtz,  Chair,  Arbitration  Committee, 
Section  of  Litigation,  American  Bar  Association 

My  name  is  Ronald  M.  Sturtz.  I  am  a  member  of  the  bar  of  the  State  of  New  Jer- 
sey having  been  admitted  in  1957.  I  am  a  member  of  the  law  firm  Hannock 
Weisman,  a  professional  corporation,  with  offices  in  Roseland  and  Trenton,  New  Jer- 
sey. I  appear  today  on  behalf  of  the  Section  of  Litigation  of  the  American  Bar  Asso- 
ciation. I  presently  serve  as  chair  of  the  Arbitration  Committee  and  have  previously 
been  vice-chair  of  the  Alternative  Dispute  Resolution  Committee.  I  am  also  a  mem- 
ber of  the  New  Jersey  Supreme  Court  Dispute  Resolution  Committee,  and  part  of 
the  team  that  authored  the  Supreme  Court  of  New  Jersey  Complementary  Dispute 
Resolution  Rules.  In  1992,  that  effort  was  recognized  by  the  Center  for  Public  Re- 
sources with  its  award  for  outstanding  achievement  in  dispute  resolution. 

The  Litigation  Section,  with  62,000  members,  is  the  largest  section  of  the  Amer- 
ican Bar  Association.  The  ABA  has  351,000  total  membership.  As  the  name  of  the 
section  implies,  our  focus  and  mission  is  to  provide  leadership,  training  and  ex- 
change of  information  to  attorneys  who  specialize  in  representation  of  cUents  where 
those  disputes  have  ripened  into  Utigation,  or  is  about  to  get  there,  sooner  than 
later.  Our  fundamental  goal  is  to  serve  our  clients  in  the  best  way  possible.  As  offi- 
cers of  the  court,  we  also  have  a  duty  to  make  the  justice  system  work  efficiently 
and  fairly. 

This  statement,  and  my  appearance  before  the  House  Subcommittee  on  Intellec- 
tual Property  and  Judicial  Administration,  is  in  response  to  the  invitation  of  the 
Honorable  WilUam  J.  Hughes,  Chairman.  The  Section  of  Litigation  is  grateful  for 
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the  opportunity  to  present  its  views  on  the  adoption  of  the  Court-Annexed  Arbitra- 
tion Authorization  Act  of  1993,  H.R.  1102.  We  support  the  adoption  of  this  bill. 

I.  VANTAGE  POINT  OF  THE  BAR  AS  TO  COURT- ANNEXED  ARBITRATION 

The  report  published  by  the  Federal  Judicial  Center  in  1990,  B.  Meierhofer 
""Court-Annexed  Arbitration  in  Ten  District  Courts"  (hereinafter  "Report")  was  re- 
quired by  the  enabling  legislation,  28  U.S.C.  §§651-658.  It  thoroughly  sets  forth 
each  of  the  significant  issues  which  must  be  considered  in  evaluating  the  success 
or  at  least  acceptance  of  the  original  enabling  statute  as  well  as  enactment  of  H.R. 
1102.  While  the  Report  has  been  provided  to  this  Committee,  certain  parts  of  it  will 
be  referred  to  in  this  statement  since  it  succinctly  makes  the  point  and  provides  rel- 
evant information. 

The  "goals"  of  mandatory  but  non  binding  court-annexed  arbitration  (hereinafter 
sometimes  "CAA")  are  straightforward  and  stated  to  be: 

Increasing  options  for  case  resolution  by  providing  litigants  in  cases  that 
normally  settle  with  an  opportunity  to  accept  a  known  adjudication  by  a 
neutral  third  party  given  at  an  earlier  time  than  is  possible  for  a  trial; 

providing  litigants  with  a  fair  process; 

reducing  costs  to  clients; 

reducing  the  time  from  filing  to  disposition; 

lessening  the  burden  on  the  court  by  reducing  the  number  of  cases  that 
require  judicial  attention,  or  by  reducing  the  amount  of  attention  required. 
[Report,  p.  1.] 

Court-annexed  arbitration  is  one  of  a  number  of  court  authored  methods  of  alter- 
native dispute  resolution  (ADR).  It  is  used  in  both  the  state  and  federal  court  sys- 
tems to  assist  litigants  in  resolving  disputes  short  of  full  trial.  The  one  characteris- 
tic of  all  such  ADR  methods  is  that  the  ultimate  decision  of  whether  to  conclude 
the  litigation  rests  with  the  client.  The  procedures  may  be  different,  but  the  end 
goal  is  to  assist  the  parties  in  addressing  the  issues  in  a  fair,  less  expensive  and 
expeditious  way. 

From  the  attorney's  point  of  view,  having  the  best  interests  of  the  client  always 
in  mind,  the  earlier  in  the  "life"  of  a  dispute  the  parties  can  address  their  griev- 
ances, the  more  likely  the  matter  can  be  consensually  resolved,  i.e.  settled.  Chief 
Justice  Warren  E.  Burger  discussed  this  issue  in  perspective  at  the  1986  annual 
meeting  of  the  American  Law  Institute  where  he  observed: 

The  true  function  of  our  profession  should  be  to  gain  an  acceptable  result 
in  the  shortest  possible  time  with  the  least  amount  of  stress  and  at  the  low- 
est possible  cost  to  the  client.  To  accomplish  that  is  the  true  role  of  the  ad- 
vocate. 

The  American  Bar  Association,  Commission  on  Professionahsm  Report  to  the 
House  of  Delegates  (reported  112  F.R.D.  243)  presented  on  August  12,1986,  adopted 
as  one  of  it's  recommendations  that  the  profession  should  be  constantly  alert  to  seek 
improvements  in  the  system  of  justice,  and  that  "[t]his  should  embrace  such  activi- 
ties as  supporting  the  expanded  use  of  alternative  methods  of  dispute  resolution." 
It  is  from  this  perspective  that  the  Section  of  Litigation  supports  the  enactment  of 
H.R.  1102.  It  has  adopted  this  position  considering  how  the  program  has  worked, 
and  the  way  that  experienced  trial  lawyers,  i.e.,  litigators,  see  typical  disputes  pre- 
sented to  them  as  advocates  and  counselors  develop  and  then  be  concluded. 

To  understand  why  litigating  lawyers  believe  that  the  mandatory  CAA  program 
has  been  accepted  as  a  worthwhile  ADR  method,  one  should  understand  how  the 
program  works.  The  Report  gives  those  essentials: 

Program  Characteristics 

The  arbitration  programs  developed  in  the  ten  federal  pilot  district  courts  have 
a  number  of  features  in  common. 

Particular  types  of  cases,  as  specified  by  local  rule,  are  mandatorily  re- 
ferred to  the  program  to  be  heard  either  by  a  single  arbitrator  or  by  a  panel 
of  three  arbitrators  (lawyers  who  have  volunteered  to  serve  and  are  paid 
at  levels  specified  by  each  district). 

Following  a  hearing  at  which  each  side  presents  its  case,  arbitrators  issue 
a  decision  based  on  the  merits  of  the  case  and,  where  appropriate,  deter- 
mine an  award. 

Parties  who  are  dissatisfied  with  the  decision  at  arbitration  then  have  a 
specified  period  of  time  to  file  a  demand  for  trial  de  novo. 
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If  a  demand  is  filed,  the  case  goes  back  onto  the  regular  docket  for  pre- 
trial and  trail  before  the  judge  assigned  to  the  case. 

If  a  trial  de  novo  is  not  demanded,  the  arbitration  award  becomes  a  non- 
appealable judgment  of  the  court.  [Report,  p.  3] 

II.  THE  EXPERIENCE 

I  will  not  attempt  to  repeat  the  statistical  information  available  to  this  Committee 
concerning  cases  in  the  10  districts  where  the  mandatory  program  is  in  force.  When 
advised  of  the  invitation  to  present  the  Litigation  Section's  views  on  H.R.  1102,  I 
embarked  upon  an  informal  survey  of  the  Chief  Judges  in  each  such  district,  and 
also  a  selected  group  of  litigating  attorneys  who  practice  in  those  same  districts,  and 
are  part  of  a  group  which  comprise  the  leadership  of  this  Section.  At  the  time  these 
remarks  are  being  prepared,  not  all  of  the  anticipated  responses  have  been  received. 
However,  from  those  which  have,  it  seems  clear  that  there  is  very  significant  client 
and  attorney  acceptance  and  satisfaction  with  the  court-annexed  arbitration  pro- 
gram. I  believe  that  the  mandatory,  but  non  binding  features  of  the  program  are 
what  make  it  a  success. 

It  is  obvious  to  anyone  who  actively  practices  law,  that  except  in  special  cases, 
usually  the  subject  of  settlement  must  be  addressed.  Historically,  attorneys  have 
been  reluctant  to  initiate  such  discussions.  It  is  perceived  as  indicating  some  form 
of  weakness  or  lack  of  resolve  to  allow  the  matter  to  proceed  to  ultimate  imposed 
disposition.  We  all  know  and  expect  that  sooner  or  later,  the  subject  will  be  thrust 
upon  the  parties  by  the  court  as  part  of  a  formal  pretrial  process,  or  by  an  informal 
suggestion  during  some  phase  of  the  litigation. 

The  CAA  program,  appUcable  to  those  federal  cases  where  the  amount  in  dispute 
is  within  prescribed  and  by  most  standards  modest  limits,  creates  the  vehicle  for 
imposed  opportunity  for  the  parties  to  face  the  settlement  question  sufficiently  early 
in  the  litigation  to  afford  significant  savings.  The  key  elements  of  client  satisfaction 
appear  to  be  the  opportunity  to  present  the  matter  to  an  impartial,  qualified,  experi- 
enced person,  in  most  instances  selected  independently  by  the  court,  who  will  give 
her  or  his  non  binding  views  on  the  outcome  of  the  litigation.  That  determination 
will  become  binding  unless  a  party  rejects  the  result.  Wliile  it  is  true  that  the  dis- 
satisfied litigant  must  request  a  trial  de  novo  for  the  arbitrator's  award  not  to  be- 
come final,  the  consequences  are  virtually  inconsequential,  essentially  the  costs  of 
the  arbitrator's  fee,  if  the  result  to  the  party  demanding  the  trial  is  not  better  than 
the  result  reached  in  the  arbitration.  While  it  is  also  true  that  counsel  fees  can  be 
awarded  in  circumstances  where  the  arbitration  was  had  by  consent  if  the  trial  de 
novo  request  was  characterized  by  bad  faith,  (28  U.S.C  §  (e)(2)),  that  authority  prob- 
ably already  exists  under  Federal  Rule  of  Civil  Procediu-e  11. 

The  more  "serious"  consequence  of  the  imposition  of  court-annexed  arbitration  is 
the  time  and  expense  necessary  for  the  litigant  to  participate  in  the  arbitration. 
Since  it  can  be  reasonably  presumed  that  every  party  would  be  prepared  for  the  ul- 
timate court  proceeding  if  a  trial  de  novo  is  demanded,  the  expense  attributable  to 
counsel's  participation  in  court-annexed  arbitration  will  not  result  in  any  significant 
additional  burden.  It  is,  after  all  nothing  more  than  a  discipUned  "dry  run"  for  the 
required  main  event.  It  usually  leads  to  the  first  round  of  settlement  discussions. 
By  compelling  the  litigants  to  get  to  an  early  "point  of  decision",  i.e.,  the  time  in 
the  life  of  a  case  when  it  is  concluded  unless  one  party  is  dissatisfied  and  chooses 
to  go  to  trial,  the  matter  may,  and  from  the  statistics,  usually  is  concluded. 

However,  when  it  is  considered  that  even  if  the  arbitration  does  not  then  conclude 
the  case,  it  gives  the  parties  and  their  counsel  the  early  opportunity  to  see  the  ad- 
versary's case,  evaluate  their  positions  and  consider  an  independent  view  of  those 
positions.  The  risk  of  a  trial  de  novo,  and  the  mandated  experience  of  the  arbitration 
is  worth  the  price,  in  the  opinion  of  most  of  those  exposed  to  the  process.  Chief 
Judge  John  F.  Gerry  of  the  United  States  District  Court  for  the  District  of  New  Jer- 
sey in  his  April  28,1993  response  to  our  request  for  experience  reports  an  excep- 
tional level  of  litigant  and  attorney  satisfaction  with  the  arbitration  process.  Ap- 
proximately 9,000  cases  have  been  placed  into  the  program  since  its  1985  inception. 
Approximately  1%  ended  up  having  to  be  tried. 

The  Middle  District  of  Florida  reported  only  3%  of  closed  arbitration  cases  (i.e. 
cases  required  to  enter  the  program)  went  to  trial,  versus  6%  of  closed  non  arbitra- 
tion cases.  Their  April  29,1993  letter  notes  "[t]he  resultant  cost  savings  to  arbitra- 
tion case  litigants  is  obvious.  Equally  important  is  the  fact  that  saved  bench  time 
is  devoted  by  the  judges  to  the  trial  of  other  civil  and  criminal  cases."  Chief  Judge 
Ralph  G.  Thompson  of  the  Western  District  of  Oklahoma  in  his  April  26,  1993  letter 
advises  that  the  arbitration  program  "has  become  an  integral  part  of  the  litigation 
process  in  our  court.  Attorneys  who  practice  here  regularly  plan  for  it  and  build  it 
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into  their  litigation  case  management  and  often  rely  on  being  put  into  mandatory 
arbitration  to  speed  up  the  settlement  process." 

Under  all  of  these  circumstances,  being  required  to  participate  in  court-annexed 
arbitration  is  not  in  any  way  "second  class  justice."  Indeed,  one  could  genuinely 
make  the  case  for  the  proposition  that  being  afforded  the  opportunity  to  have  the 
attention  of  an  experienced  litigating  lawyer  as  the  court  designated  arbitrator  at 
a  very  modest  cost  is  actually  an  advantage.  In  a  number  of  districts,  court  ap- 
pointed arbitrators  serve  on  a  pro-bono  basis,  and  in  any  event  the  modest  fee  is 
oft«n  less  than  the  usual  rate  for  equivalent  time  devoted  to  other  matters.  The  Fed- 
eral Judicial  Center's  Report  makes  the  following  observation: 

Regardless  of  specific  procedures,  Utigants  who  go  through  any  alter- 
native process,  even  if  they  reject  the  result,  have  gained  information — be 
it  a  determination  on  the  merits,  an  appraisal  of  settlement  value,  or  a  cre- 
ative settlement  package — that  was  not  available  under  traditional  proce- 
dures. This  new  information  should  enable  litigants  to  better  predict  the 
outcome  of  their  cases  and  ensure  that  both  sides  are  operating  on  the 
same  information.  This,  in  turn,  may  narrow  the  issues  in  controversy  and 
spur  further  negotiation,  thereby  leading  to  more  settlements  or  to  shorter, 
more  focused  trials.  [Report,  p.  17.] 

From  the  information  received  as  a  result  of  informal  requests  mentioned  above, 
we  understand  number  of  attorneys  in  districts  with  covu-t-annexed  arbitration  have 
recommended  that  cases  having  higher  threshold  limits  of  more  than  $100,000  be 
mandated  into  the  program.  Considering  the  Umited  class  of  cases  authorized  to  be 
included  in  the  program  as  now  conducted  and  authorized  by  28  U.S.C.  652  (a). 

III.  VOLUNTARY  OR  MANDATORY  PROGRAMS  AND  AUTHORITY  FOR  ALL  DISTRICTS  TO 
ADOPT  COURT-ANNEXED  ARBITRATION  PROGRAMS 

We  have  already  adverted  to  the  generally  accepted  teaching  concerning  the  in- 
herent disinclination  of  most  attorneys  to  initiate  settlement  discussions.  This  is  so 
well  understood  that  if  this  testimony  was  being  offered  in  a  United  States  District 
Court,  this  fact  would  be  judicially  noticed.  However,  because  the  concept  is  so  im- 
portant to  our  consideration  of  H.R.I  102,  brief  reference  to  authoritative  support  is 
warranted.  In  its  work  Court  ADR:  Elements  of  Program  Design,  a  publication  of 
the  CPR  (Center  for  Public  Resources)  Legal  Program,  CPR  Judicial  Project,  by  Eliz- 
abeth Plapinger  and  Margaret  Shaw,  1992,  the  authors  at  pp.  15-16,  quoting  very 
experienced  and  respectable  sources  note: 

Some  observers  question  the  usefulness  of  voluntary  court  ADR  pro- 
grams, however.  U.S.  Magistrate  Judge  WajTie  D.  Brazil  of  the  Northern 
District  of  CaUfomia  points  out  that  since  few  litigants  actually  "volunteer" 
into  court  ADR  programs,  "[vjolunteer  programs  are  not  likely  to  contribute 
significantly  to  cost  and  delay  reduction."  He  thus  favors  presumptively 
mandatory  programs  with  liberal  opt-out  provisions.  U.S.  District  Judge  for 
the  Northern  District  of  California  Robert  F.  Peck  ham  agrees,  noting  that 
so  long  as  the  court  can  exclude  appropriate  cases  from  AI)R  and  there  are 
no  penalties  for  its  use,  mandatory  ADR  seems  to  work  much  better,  espe- 
cially if  lawyers  themselves  are  reluctant  to  suggest  ADR  to  adversaries  for 
strategic  reasons. 

Chief  Judge  Thelton  E.  Henderson,  United  States  District  Court,  Northern  Dis- 
trict of  California  in  his  April  28,1993  exceptionally  well  considered  letter  response 
to  our  request  for  updated  input  on  his  district's  experience  with  CAA  and  views 
on  H.R.  1102  told  us  that  voluntary  court-annexed  arbitration  "generally  draws  lit- 
tle or  no  participation."  His  explanation,  to  which  I  subscribe,  is  simple:  "counsel 
are  hesitant  to  take  responsibility  of  advising  a  client  to  go  forward  with  arbitration, 
when  it  is  not  court  ordered."  Judge  Henderson  also  indicates  in  his  letter  that  he 
would  strongly  recommend  adoption  of  "presumptively  mandatory  programs  in  other 
districts." 

Experience  with  mandatory  programs  discloses  that  they  are  not  quite  that  at  all 
since  it  appears  that  the  parties  can  seek  to  be  excused  from  proceeding  upon  appro- 
priate application,  which  may  be  generally  chairacterized  as  for  "good  cause."  See 
Court  ADR,  above  at  pp  37-39.  Judge  Henderson  has  also  urged  the  use  of  the  term 
"Presumptively  Mandatory  Arbitration"  to  better  describe  what  happens.  This 
thought  would  portray  such  programs  in  a  positive  way.  Further,  by  giving  district 
courts  the  option  of  adopting  court-annexed  arbitration,  it  will  introduce  the  concept 
of  very  meaningful  ADR  in  a  neutral  setting.  Since  the  present  limits  of  such  pro- 
grams are  generally  set  at  $100,000,  this  modest  level  of  case  will  serve  to  further 
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institutionalize  the  concept  of  ADR  in  the  profession,  and  to  the  extent  the  general 
pubUc  becomes  aware  of  such  programs,  build  acceptance  and  confidence  in  that 
quarter  too.  Mainstreaming  ADR  is  a  very  significant  goal  if  the  concept  is  to  gain 
the  acceptance  it  deserves. 

The  Civil  Justice  Reform  Act  of  1990  ("CJRA")  requires  each  district  to  adopt  and 
implement  a  Civil  Justice  Expense  and  Delay  Reduction  plan  by  December  31,1993. 
(Pub.  L.  101-650,  Sec.  471).  An  advisory  opinion  issued  by  the  General  Counsel  of 
the  Administrative  Office  of  the  United  States  District  Courts  has  stated  that  "the 
CJRA  should  be  read  as  not  expanding  arbitration  beyond  that  already  statutorily 
provided."  At  least  three  district  courts  have  expressed  interest  in  adopting  a  plan 
which  would  include  mandatory  court-annexed  arbitration.  Court  ADR,  above  at  pp. 
10-11  n.  25.  The  advisory  opinion,  though  without  binding  authority,  has  neverthe- 
less placed  an  artificial  impediment  to  the  progress  of  ADR  in  the  federal  courts. 
H.R.  1102  would  simply  authorize  (but  not  mandate)  the  adoption  of  court-annexed 
arbitration  by  appropriate  action  taken  in  each  district,  and  thereby  practically 
eUminate  this  implicit  difficulty  in  going  forward  with  a  proven  and  familiar  meth- 
odology. 

rv.  CONCLUSION 

Based  upon  the  evidence  available  to  the  Section  of  Litigation  as  best  gleaned 
from  its  membership  and  research  concerning  the  effectiveness  of  court-annexed  ar- 
bitration, we  support  the  adoption  of  H.R.  1102.  The  Report,  Court-Annexed  Arbitra- 
tion in  Ten  District  Courts,  presented  to  this  Committee  further  commends  our  sup- 
port of  this  legislation.  The  Congress  should  not  turn  back  the  clock.  By  authorizing 
all  federal  courts  to  adopt,  in  their  discretion,  local  rules  for  mandatory  or  voluntary 
arbitration,  and  further  directing  the  Federal  Judicial  Center  to  monitor  the  federal 
courts'  experience,  the  entire  justice  system  will  benefit,  as  will  the  litigants  we  all 
must  serve. 

Mr.  Hughes.  Thank  you  very  much,  Mr.  Sturtz  for  an  excellent 
presentation.  In  fact,  both  of  your  statements  were  outstanding, 
very  comprehensive,  very  thorough,  and  very  helpful  to  us,  and  I 
appreciate  that. 

The  "Silver  Fox"  article,  where  did  that  appear? 

Mr.  Sturtz.  It  is  in  a 

Mr.  Raven.  It  is  in  the  San  Francisco  Recorder,  which  is  our 
daily  legal  paper  in  San  Francisco. 

Mr.  Hughes.  Would  you  like  to  offer  that  for  the  record? 

Mr.  Sturtz.  I  would. 

Mr.  Hughes.  And  also  you  allude  to  some  letters  that  you  have 
received  from  judges,  would  you  like  to  offer  those  also? 

Mr.  Sturtz.  I  have  four  letters.  I  think  I  received  six  responses 
from  the  10  chief  judges  of  the  various  districts.  Judge  Grerry  was 
particularly  helpful  in  his  response.  I  didn't  want  to  repeat  what 
Judge  Simandle  who  was  here  and  already  told  you  about  our  dis- 
trict's views. 

Mr.  Hughes.  Who  are  the  other  judges? 

Mr.  Sturtz.  We  have  from  Judge  Henderson  also,  that  is  in  Cali- 
fornia, the  Northern  District.  We  received  another  thoughtful  letter 
from  Chief  Judge  Ralph  G.  Thompson  of  the  Western  District  of 
Oklahoma,  and  we  received  one  from  the  clerk  in  the  Middle  Dis- 
trict of  Florida,  only  because  Chief  Judge  Moore,  who  asked  that 
it  be  forwarded  to  me,  was  leaving  for  the  Conference  of  Chief 
Judges  as  this  letter  was  being  sent.  I  received  verbal  responses 
from  the  Chief  Judge  in  Pennsylvania,  Bechtel,  and  I  think  I  re- 
ceived another  one  from  the  Eastern  District  of  New  York,  and  I 
do  not  happen  to  have  that  letter  with  me. 

Mr.  Hughes.  The  "Silver  Fox"  article,  as  well  as  the  letters  from 
Judge  G«rry,  Judge  Henderson,  Judge  Thompson,  and  the  one  by 
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the  clerk  on  behalf  of  Judge  Moore  will  all  be  received  in  the  record 
without  objection. 

[The  information  appears  in  the  appendixes.] 

Mr.  Hughes.  Thank  you  very  much. 

Mr.  Sturtz,  you  particularly  highlighted  a  response  by  Chief 
Judge  Henderson  of  the  Northern  District  of  California  in  which  he 
said  voluntary  court-annexed  arbitration  generally  draws  little  or 
no  participation,  and  then  goes  on  to  state,  counsel  are  hesitant  to 
take  responsibilities  of  advising  a  client  to  go  forward  with  arbitra- 
tion when  it  is  not  court  ordered. 

Does  he  share  any  insight  into  why  that  is  the  case? 

Let  me  ask  it  another  way,  does  that  have  anything  to  do  with 
a  belief  that  if  it  is  initiated  by  one  of  the  parties  that  is  a  sign 
of  weakness  in  the  case? 

Mr.  Sturtz.  Absolutely.  As  part  of  my  direct  presentation,  and 
also  in  response  to  one  of  the  other  questions  about  what  the  other 
forms  of  ADR,  how  well  they  are  received,  I  think  it  might  be  use- 
ful for  you  to  know  that  on  November  23,  I  had  the  opportunity  of 
being  invited  by  the  Chief  Justice  of  New  Jersey  to  speak  to  the 
entire  New  Jersey  judiciary.  They  gather  together  every  year. 

The  reason  for  it  was,  that  it  was  important  to  institutionalize, 
and  that  is  the  word  that  is  used,  mainstreaming,  they  sound  just 
like  what  they  mean,  the  concepts  of  ADR,  and  that  is  all  manda- 
tory arbitration  is,  court-annexed,  and  the  reason  for  it  is  that 
somebody  has  to  take  the  lead  to  get  the  parties  to  the  inevitable 
point,  as  you  heard  Mr.  Raven  say.  Just  let  them  alone,  and  sooner 
or  later  you  would  not  see  the  case.  Maybe  you  would  see  more  of 
them  on  the  trial  docket  than  fewer,  but  you  wouldn't  see  the  case, 
by  and  large,  for  the  most  part. 

So,  following  Justice  Burger's  idea,  how  do  you  get  to  it  quicker, 
faster,  and  satisfactorily,  and  that  is,  you  lead.  Well,  you  lead  by 
getting  the  people  who  can,  in  a  neutral  position,  make  the  sugges- 
tion, and  they  inevitably  do,  whether  it  is  formally  or  informally. 
Court-annexed  arbitration  is  a  formal  way  of  saying,  listen,  you  are 
going  to  go  and  try  it  out,  it  can't  hurt  you.  You  don't  have  to  ac- 
cept the  settlement,  and  the  ramifications  of  not  accepting  the 
award  of  the  arbitrator  are  de  minimis,  the  price  at  best  of  an  arbi- 
trator. I  asked  the  question  of  some  of  the  judges  who  called  me 
before  they  wrote  these  letters,  and  I  asked  that  question,  do  you 
think  there  is  any  reticence  about  the  expense,  and  they  said,  "We 
don't  believe  so." 

It  was  Pennsylvania,  Chief  Judge  Bechtel  said  to  me,  "I  don't 
know  of  any  case  where  a  party  couldn't  afford  to  pay  the  money, 
if  they  had  simply  asked,  and  we  regularly  think  about  it,  they 
wouldn't  be  excused  on  a  forma  pauperis  concept."  I  don't  think  it 
requires  a  lot  of  imagination  to  know  you  are  not  going  to  have  a 
searching  inquiry  over  it.  Somebody  might  look  down  a  little  bit 
and  say,  "Are  you  kidding,  you  are  here  in  a  Federal  court  with  a 
$100,000  case,  and  you  don't  think  you  can  afford  $150  or  $250 
more,  when  you  know  the  hourly  rates  of  most  lawyers,  whether 
they  are  beginning  or  more." 

So  I  think  that  the  reticence,  and  that  is  what  Judge  Henderson 
was  talking  about.  This  way,  a  lawyer  doesn't  take  responsibility 
with  the  client  later  on  being  dissatisfied  with  the  very  settlement 
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that  was  accepted.  Remember,  it  requires  acceptance  by  both  of  the 
Utigants. 

Mr.  Hughes.  That  argues,  obviously,  for  mandatory  arbitration. 

Mr.  Raven,  it  really  is,  indeed,  a  pleasure  to  have  you  with  us, 
and  I  want  to  congratulate  you  on  your  outstanding  work  over  the 
years.  You  obviously  have  been  light  years  ahead  of  most  of  us  in- 
sofar as  alternative  dispute  resolution,  and  I  congratulate  you  on 
your  initiatives,  and  particularly  the  corporations'  and  lawyers' 
pledge,  that  you  have  developed  over  the  years. 

Mr.  Raven.  I  thank  you.  I  sent  my  children  through  college  on 
litigation,  trials,  and  so  forth,  but  I  was  always  one  who  believed 
that  if  you  walk  into  a  courtroom  and  see  a  trial  going  on,  you 
know  there  is  at  least  one  fool  in  there,  sometimes  two,  and  often 
three. 

Mr.  Hughes.  You  and  I  have  something  in  common,  because  I, 
too,  have  sent  children  through  college  on  ocean  dumping  as  an 
issue. 

Mr.  Raven.  We  have  a  lot  in  common. 

Mr.  Hughes.  I  seem  to  have  spent  my  career  here  on  that  issue 
in  particular. 

Let  me  ask  you  a  question,  do  you  want  to  say  something  first? 

Mr.  Raven.  I  would  like  to  make  a  point  on  this  point  that  Mr. 
Sturtz  made  very  well,  I  would  like  to  add  something  to  it. 

We  have,  as  you  know,  in  our  district  out  there,  in  the  Northern 
District,  we  have  this  early  neutral  evaluation,  and  a  couple  of 
years  ago,  every  fifth  case  was  drawn  out  and  got  sent  out  there, 
now  it  is  every  other  case. 

I  was  representing  the  film  companies  in  a  very  important  copy- 
right case  on  whether  people  could  just  take  their  films  and  show 
them  inside  of  a  hotel  and  not  have  to  pay,  and  we  drew  the  straw, 
so  we  were  to  go  out  to  early  neutral  evaluation.  At  first,  counsel 
on  both  sides  was  inclined  to  write  a  nice  letter  and  say,  "No,  we 
need  a  precedent  in  this  case,  so  it  would  be  a  waste  of  time." 

We  didn't  want  to  offend  anyone,  and  so  we  went  out  anyhow 
and,  of  course,  we  took  our  clients,  which  is  required  under  our 
rule.  Our  clients  met  each  other  for  the  first  time.  Later  on,  I  won 
that  on  summary  judgment,  and  I  was  only  handling  the  liability 
phase,  so  I  was  out  of  the  case,  and  someone  else  came  in  to  handle 
the  damage,  and  they  told  me  later  that  because  the  clients  had 
met  for  the  first  time  in  that  early  neutral  evaluation  meeting, 
they  got  to  know  each  other,  they  were  able  to  sit  down  and  they 
settled  the  damage  part  of  it  once  the  liability  was — and  there 
didn't  have  to  be  any  long  trial  on  damages. 

Getting  people  together  and,  as  Mr.  Sturtz  said,  you  know,  there 
is  sometimes  a  reluctance  to  make  the  first  move  and,  of  course, 
when  a  client  first  comes  in,  you  don't  want  to  be  talking  settle- 
ment because  they  are  mad  at  that  time,  and  that  is  not  the  time. 

Mr.  Hughes.  I  think  that  is  true.  Although,  it  has  been  years 
since  I  practiced,  it  has  been  my  experience,  and  I  have  a  number 
of  lawyers  in  our  immediate  family  that  share  their  experiences 
with  me,  that  you  need  some  mechanism  to  force  lawyers  to  focus 
in  on  a  case,  and  large  firms  in  particular.  The  policymakers  are 
sending  younger  lawyers  out  to  do  discovery.  They  are  not  in  a  po- 
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sition,  basically,  to  bring  that  kind  of  focus  that  arbitration  or 
other  alternative  dispute  resolutions  do  in  bringing  it  together. 

It  also  seems  to  me  that  the  more  discovery  is  ordered,  expenses 
build  up.  It  appears  there  are  those  who  practice  by  the  poundage 
of  interrogatories  that  they  serve.  This  makes  it  more  difficult  in 
certain  cases  to  settle.  This  is  particularly  true  if  parties  are 
brought  together  at  the  end  of  that  discovery  process.  You  are  look- 
ing at,  sometimes,  a  pretty  good  size  chunk  of  change  for  the  dis- 
covery process. 

Has  that  been  your  experience  also? 

Mr.  Raven.  Very  much  so.  I  think  what  has  happened  is  that  we 
are  not  trial  lawyers  any  longer,  we  are  litigators.  The  litigators 
mainly  deal  with  discovery,  when  you  get  right  down  to  it.  The 
cases  aren't  tried  like  they  used  to  be  tried,  and  eventually,  as  the 
figures  say,  90  to  95  percent  of  them  are  going  to  be  settled  any- 
how, so  why  not  get  at  it  sooner. 

That  is  why  I  am  a  fan,  although  I  think  a  lot  of  the  bar  will 
be  opposed,  and  I  think  you  will  hear  them  down  here  testifying, 
of  this  new  disclosure  concept  that  we  have  in  General  Order  No. 
34  in  the  Northern  District,  and  which  is  included  in  the  rec- 
ommendation of  the  Judicial  Conference  which  has  come  out  of  the 
Congress  through  you  people. 

There  are  going  to  be  good  arguments  against  it.  The  good  argu- 
ment against  it  is,  you  have  to  rely  too  much  on  the  good  faith  of 
counsel  and  parties  to  produce,  to  disclose  evidence. 

Mr.  Hughes.  That  is  why  the  sanctions  that  you  suggested  ear- 
lier can  be  very  important. 

Mr.  Raven.  Yes,  it  has  to  have  tough  sanctions. 

Mr.  Hughes.  Let  me  ask  you,  is  there  a  need  to  increase  the  dis- 
incentives for  requests  for  a  trial  de  novo  under  the  court-annexed 
arbitration  process,  or  is  it  satisfactory  as  presently  structured? 

Mr.  Raven.  I  think  it  is  all  right.  I  think  it  is  a  good  wrinkle, 
as  I  understand  it.  I  was  concerned  when  that  first  started  happen- 
ing, and  I  thought  plaintiff  lawyers  probably  wouldn't  like  it,  but 
the  statistics  seem  to  show  they  do.  They  get  an  evaluation  of  the 
case  themselves,  and  if  it  isn't  that  good  a  case,  they  have  a  whole 
cupboard  full  of  other  ones,  and  they  are  willing  to  take  that.  So 
you  have  these  high  percentages,  like  70  or  80  percent  of  accept- 
ance in  a  lot  of  the  districts. 

Mr.  Hughes.  Mr.  Sturtz,  you  feel  fairly  strongly,  apparently, 
that  basically  the  incentive  has  to  come  from  the  judge.  Basically, 
you  want  the  judge  to  say,  I  expect  you  to  sit  down  with  the  parties 
and  arbitrate,  whether  you  call  it  mandatory,  or  whatever  you  do. 
That  addresses  the  concern  over  being  perceived  as  being  weak  by 
asking  for  that,  and,  second  of  all,  it  is  helpful  relative  to  a  settle- 
ment of  the  case  because  the  process  was  prompted  by  a  judge  and 
has  that  official  aura  about  it. 

Am  I  correct  in  my  understanding  of  the  points  that  you  make 
in  that  regard? 

Mr.  Sturtz.  It  is  true  not  only  with  respect  to  court-annexed  ar- 
bitration, but  the  question  was  asked  earlier  what  about  the  other 
forms  of  ADR,  and  I  think  that  the  experience  in  New  Jersey  with 
the  mediation  program  under  the  early  implementation  of  the  Civil 
Justice  Reform  Act  bears  that  out  as  well. 


67 

We  have  now  expanded  mediation  beyond  its  original  purview.  I 
happen  to  be  one  of  the  mediators.  We  have  concluded  a  case,  a 
major  case.  We  have  reported  two  Federal  court  decisions,  it  was 
on  its  way  to  the  third  circuit,  and  without  the  mediation,  I  am  not 
sure  it  would  have  ended  the  way  it  did,  and  as  early  as  it  did, 
after  those  two  reported  cases  where  legal  issues  were  decided. 

I  think  the  experience,  and  I  don't  have  all  the  statistics,  perhaps 
Judge  Simandle  can  help  you  better,  but  I  think  that,  even  though 
not  all  the  matters  sent  to  mediation  have  been  concluded  in  this 
first  year  or  so  of  operation,  I  don't  think  anybody  is  dissatisfied 
with  the  process.  It  helps  get  over  being  told  your  case  is  being  as- 
signed to  mediation. 

Again,  the  initial  mediations  were  done  without  charge  by  the 
lawyers.  Now  there  is  some  nominal  sum,  much  the  way  we  are 
doing  court-annexed  arbitration.  You  get  over  the  reticence  of  peo- 
ple to  talk.  The  one  I  mediated  was  a  $200  million  dispute,  not 
somebody's  fanciful  imagination,  somebody  already  paid  that,  and 
now  they  are  trying  to  get  it  back  from  their  insurance  company 
on  a  toxic  waste  situation. 

They  hadn't  talked  to  each  other  in  4V2  years  of  litigation.  It 
started  in  Pennsylvania  and  it  was  sent  to  New  Jersey.  They 
hadn't  talked  to  each  other  about  anything  except  "Where  are  the 
answers  to  interrogatories,  and  the  documents,  and  what-have- 
you?" 

A  motion  for  summary  judgment  was  pending.  When  I  asked  to 
see  it,  in  order  to  understand  the  case,  two  file  drawers  were  deliv- 
ered to  me,  one  for  each  side,  and  they  hadn't  talked  to  each  other. 

When  we  were  through,  and  we  didn't  settle  that  case  because 
there  was  a  peculiar  legal  issue  that  has  to  be  decided,  but  before 
we  were  through,  there  were  millions  of  dollars  on  the  table,  not 
$200  million,  or  the  case  would  have  been  over,  but  from  zero  to 
millions  is  some  significant  progress. 

Mr.  Hughes.  And  that  is  because,  again,  lawyers  get  very  busy, 
and  they  don't  focus  in  on  a  particular  case  until  they  are  forced 
to  do  that.  Sometimes  that  is  4  days  before  trial,  and  they  have  to 
start  thinking  in  terms  of  scheduling  their  expert  witnesses,  and 
other  things  that  need  to  be  done  to  prepare  for  that  trial.  Quite 
often  the  threat  of  impaneling  a  jury  is  the  only  thing  that  brings 
them  to  the  table,  but  at  least,  with  alternative  dispute  resolution 
early  in  the  process,  you  get  them  talking,  and  you  have  a  far  bet- 
ter chance  before  expenses  are  built  up  to  try  to  resolve  that  dis- 
pute. 

Frankly,  there  is  no  question  but  that  the  work  that  has  been 
done,  particularly  in  the  last  decade,  in  alternative  dispute  resolu- 
tion, has,  I  think,  made  a  real  difference  in  our  system  of  justice. 

Let  me  ask  you  just  one  more  question,  Mr.  Raven.  You  allude 
in  your  testimony  several  times  to  the  corporate  pledge.  Has  there 
been  any  evaluation  of  whether  the  pledge  had  kept  the  partici- 
pants from  suing  one  another? 

Mr.  Raven.  Well,  there  was  a  discussion  of  that  at  the  spring 
meeting  of  the  Center  for  Public  Resources,  how  effective  is  the 
pledge,  should  it  be  more  effective.  Sure,  it  should  be  more  effec- 
tive, sometimes  you  have  a  corporation  that  enters  the  pledge 
through  its  chief  executive  officer,  and  the  general  counsel  doesn't 
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find  out  about  it.  Well,  that  is  not  very  helpful.  So  some  of  it  does 
fall  between  the  cracks,  but  I  think  there  is  going  to  be — I  think 
it  has  been  quite  effective,  and  I  think  the  law  firm  pledge  has 
been  extremely  effective  because,  you  know,  it  enables  the  people 
that  are  interested  in  alternative  dispute  resolution  in  the  firm  to 
say,  "Listen,  we  have  signed  this  pledge,  you  know,  we  have  to  see 
that  our  lawyers  are  brought  up  to  speed  and  know  about  it,  and 
we  have  to  be  involved  in  this." 

Mr.  Hughes.  But  have  any  studies  been  conducted  that  would 
show  just  how  successful  that  program  has  been? 

Mr.  Raven.  I  don't  think  there  have  been  any  studies,  although 
I  am  sure  if  you  asked  Jim  Henry  who  runs  the  CPR  he  would 
have  some  statistics  at  his  fingertips. 

There  is  another  way  of  using  it,  too,  if  I  may  just  take  a  minute. 
I  was  brought  into  a  case  late  up  in  Seattle,  a  Federal  case,  and 
the  plaintiffs  lawyer  was  pushing  for  an  early  settlement  con- 
ference, and  I  looked  at  the  letterhead  of  the  Center  for  Public  Re- 
sources from  the  executive  committee,  and  I  noticed  on  there  with 
me  as  the  general  counsel  of  this  plaintiff  company,  and  I  knew 
that  they  had  never  made  an  approach  to  our  company. 

So,  when  I  made  my  argument  to  the  judge,  I  said,  "You  know, 
both  these  parties  have  signed  the  CPR  Corporate  Pledge,"  and  I 
explained  to  him  what  it  was,  and  while  I  was  talking,  he  was 
writing,  and  when  I  ended  up,  he  said,  I  am  making  an  order  that 
both  counsel  report  back  to  me  within  10  days,  they  will  talk  to 
their  respective  general  counsel,  and  they  will  tell  me  what  kind 
of  arrangement  have  been  made  to  meet  and  do  this. 

Within  10  days,  the  general  counsel  had  met  and  they  settled 
this  case,  and  we  would  have  moved  it  out  of  the  Federal  court.  We 
would  have  made  them  put  it  in  the  State  court,  because  they 
didn't  really  have  Federal  jurisdiction,  and  $3-$400,000  could  have 
been  run  up,  and  instead  these  people  did  what  they  should  have 
done,  they  were  brought  together  by  that  pledge,  really,  and  a 
judge  saying,  hey,  wait  a  minute,  you  have  this  pledge,  and  it 
worked. 

Mr.  Hughes.  Let  me  ask  you,  with  regard  to  the  law  firms  that 
have  signed  the  pledge,  if  a  client  comes  in  and  wants  to  sue  one 
of  the  600  companies  that  have  signed  the  pledge,  would  the  law 
firm  take  the  case? 

Mr.  Raven.  If  the  law  firm  saw  that  their  client  had  signed  the 
pledge,  they  ought  to  bring  it  very  forceful  to  the  attention  of  their 
client  that  they  had,  and  if  the  other  party  had  also  signed  it,  that 
they  ought  to  be  carrying  it  out,  and  I  am  sure  that  the  officers 
of  the  client  would  be  glad  to  know  that  because  it  is  an  embar- 
rassment if  they  don't  check  that  out. 

Mr.  Hughes.  So  your  general  understanding  is  that  the  pledge 
does  have  some  impact? 

Mr.  Raven.  Yes. 

Mr.  Hughes.  Thank  you  very  much. 

Mr.  Sturtz.  Mr.  Chairman. 

Mr.  Hughes.  Mr.  Sturtz. 

Mr.  Sturtz.  Just  one  more  thought  for  you,  you  would  be  inter- 
ested, I  think,  in  New  Jersey,  the  New  Jersey  State  Bar  Associa- 
tion adopted  a  resolution  before  the  pledge  became  the  pledge.  In- 
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deed,  Mr.  Raven  was  so  cognizant  of  it,  and  had  his  finger  on  every 
pulse  that  he  did  not  hesitate  to  call  me  at  a  time  when  he  didn't 
know  me.  I  think  he  was  still  president  of  the  ABA  at  the  time. 
He  sought  out  the  language  of  what  the  New  Jersey  State  Bar  did, 
the  identical  language  of  the  pledge.  So  you  have  a  whole  state  bar 
association  which  is  signed  on,  if  you  will,  to  the  pledge. 

I  will  tell  you  that  as  late  as  Thursday  of  last  week,  in  a  depart- 
ment meeting  that  I  attended  in  my  office  of  litigating  lawyers,  not 
brought  up  by  me,  our  chairman  talking  to  all  the  new  lawyers  who 
are  coming  in,  said,  'Tou  know,  one  other  thing  we  have  to  deal 
with,  we  are  signatories  to  the  pledge,  as  are  36  other  very  highly 
respected  law  firms  in  New  Jersey,  the  names  of  which  you  would 
immediately  recognize,  so,  therefore,  we  have  that  responsibility  to 
deal  with  the  pledge  in  our  litigation  practice." 

So  I  suspect  it  is  being  done  throughout  the  country. 

Mr.  Hughes.  I  congratulate  both  of  you  on  your  yeoman's  work. 
Thank  you  for  your  testimony,  it  has  been  very  helpful,  and  that 
concludes  the  hearing. 

The  subcommittee  stands  adjourned. 

[Whereupon,  at  11:56  a.m.,  the  subcommittee  adjourned,  to  re- 
convene subject  to  the  call  of  the  Chair.] 
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APPENDIXES 


Appendix  1.-News  Article  by  Stewart  L.  Levine.  "'Silver  Foxes'; 
Tradition  as  an  Alternative,"  the  Recorder,  April  15,  1993 
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Appendix  2.-Letter  From  Chief  Judge  John  F.  Gerry,  U.S.  District 
Court,  District  of  New  Jersey,  to  Ronald  M.  Sturtz,  Esq., 
Chair,  Arbitration  Commtttee,  Section  of  Litigation, 
American  Bar  Association,  April  28,  1993 


UNITED  STATES  DISTRICT  COURT 

OiSTnicT  or  Ntw  JcnscY 

Unitco  Statcs  Couirr  Mousi 

CAMDEN  NEW  JERSEY  061010568 


CHAMBERS  OF 

JOHN  F    GERRY 

CHIEF  JUOCC 


RECEIVED 

April  28,   1993  4PR:^mq93 


Ronald  M.    Stiurtz,    Esquire 

Arbitration  Committee  Chair 

Section  of  Litigation  -  American  Bar  Association 

Hannoch  Heisman 

4   Becker   Farm  Road 

Roseland,    New  Jersey  07068 

Re:      Extension  of  Court-Annexed  Arbitration  Act 

Dear  Mr.    Sturtz: 

On  behalf  of  the  United  States  District  Court  for  the 
District  of  New  Jersey,  I  aa  pleased  to  answer  the  questions 
posed  in  your  letter  of  April  22,  1993,  concerning  our  experience 
with  mandatory  non-binding  court-annexed  arbitration. 

1.  On  balance,  does  your  district  support  continuation  of 
the  arbitration  program  as  a  worthwhile  method  of 
Alternative  Dispute  Resolution  ("ADR")? 

Answer:   Yes,  our  District  strongly  supports 
continuation  of  the  arbitration  program.   If  the 
program  were  discontinued  it  would  be  a  major  blow  to 
our  District's  efforts  to  reduce  cost  and  delay  of 
civil  cases. 

2.  Do  you  find  that  th^re  is  litigant  satisfaction  with 
the  arbitration  process,  or  do  litigants  view 
arbitration  as  a  form  of  second  class  justice? 

Answer:   Prom  all  reports,  there  is  an  exceptional 
level  of  litigant  satisfaction  with  the  arbitration 
process.   Our  Magistrate  Judges,  as  well  as  the 
District's  La%ryers  Advisory  Committee,  closely  monitor 
the  Arbitration  Program.   He  have  not  heard  a  single 
complaint  that  parties  to  an  arbitration  regarded  the 
program  as  "second  class  justice."  We  believe  that  the 
degree  of  satisfaction  remains  high  and  is  growing,  as 
evidenced  by  the  substantial  growth  in  numbers  of  cases 
which  have  voluntarily  assented  to  being  placed  into 
arbitration.   The  number  of  cases  placed  in  arbitration 
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in  our  District  grew  from  1,154  in  1991  to  1,694  in 
1992.   This  represents  almost  a  47%  increase  in 
Arbitration  cases.   Because  the  number  of  cases  within 
the  mandatory  arbitration  categories  have  risen  only 
slightly,  the  bulk  of  the  increase  is  from  voluntary 
cases. 

3.  Do  you  find  that  there  is  attorney  satisfaction  with 
the  arbitration  process? 

Answer:   There  is  a  high  degree  of  attorney 
satisfaction  with  this  process.   The  success  of  the 
Arbitration  Program  induced  the  lawyers  on  our  Civil 
Justice  Reform  Act  Advisory  Committee  in  1992  to 
propose  an  expansion  of  this  District's  alternative 
dispute  resolution  progreuss,  to  embrace  a  new  program 
of  Mediation  for  complex  cases.   This  could  not  have 
happened  if  there  was  any  significant  attorney 
dissatisfaction  with  the  Arbitration  Program.   The 
Court  adopted  the  lawyers'  proposal  on  December  22, 
1992,  promulgating  the  new  Mediation  Rule,  in  General 
Rule  49. 

4.  What  negatives,  if  any,  have  been  perceived  about  the 
arbitration  program;  are  they  significant? 

Answer:   We  have  been  responsive  in  improving  the 
program  since  its  inception  in  March,  1985.   On 
essentially  an  annual  basis,  we  have  amended  the 
Arbitration  Rule  to  meet  these  concerns.   For  example, 
to  address  a  complaint  that  some  arbitrators  were 
failing  to  give  reasons  for  their  awards,  we  amended 
the  rule  to  require  them  to  do  so.  To  address  concern 
that  some  parties  were  holding  back  on  completing 
discovery  in  order  to  see  how  well  they  fared  in  the 
Arbitration  hearing,  we  amended  the  rule  to  preclude 
such  reopening  of  discovery  after  Arbitration  absent 
exceptional  circumstances.  When  some  parties 
complained  that  their  adversaries  gave  only  a  half- 
hearted effort  and  then  demanded  trial  de  novo  after 
the  Arbitration,  we  amended  the  rule  to  reinforce  the 
requirement  of  participation  in  good  faith  by 
empowering  the  Arbitrator  to  recomend  sanctions  to  the 
District  Judge.   Of  the  approximately  9,000  cases 
placed  into  the  program  since  1985  in  our  District, 
fewer  than  five  have  required  judicial  intervention  to 
police  the  requirement  of  good  faith  participation.   We 
view  none  of  these  problems  as  significant. 

5.  Would  your  district  recommend  to  other  districts  the 
adoption  of  mandatory  arbitration  (but  not  binding  as 
under  your  program)  as  part  of  their  reservoir  of  ADR 
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options? 

Answer:   Yes.   We  would  also  be  happy  to  work  with 
other  districts  in  showing  them  how  our  program  works. 

6.  Has  your  district  had  any  difficulty  in  providing 
competent  arbitrators  to  conduct  assigned  proceedings? 

Answer:   No.   My  predecessor,  Chief  Judge  Clarkson 
Fisher,  appointed  the  original  panel  of  300 
arbitrators.   We  have  been  blessed  with  high  level  of 
interest  among  experienced  litigators  who  wish  to 
become  arbitrators.   The  better  attorneys  see  this  duty 
as  a  way  to  contribute  a  measure  of  public  service. 
Many  arbitrators  have  told  me  that  their  experience  as 
arbitrators  has  resulted  in  their  sharpening  of  skills 
as  litigators.   It  is  not  an  easy  job  to  sit  as  an 
arbitrator,  because  one  must  bring  the  same  skills  to 
the  hearing  as  a  non-jury  judge  does. 

7.  To  the  extent  that  arbitration  awards  have  been 
formally  rejected  for  de  novo  court  proceedings,  do  you 
have  any  information  to  support  a  view  that 
arbitration,  nevertheless,  facilitates  ultimate 
disposition  of  cases? 

Answer:   Yes.   When  a  request  for  trial  de  novo  is 
filed  after  arbitration,  the  case  goes  back  to  the 
Magistrate  Judge  having  pretrial  responsibilities  in 
the  case.   The  Magistrate  Judges  report  to  me  that  even 
among  this  group  of  cases,  it  is  most  common  for  the 
matter  to  settle  at  the  Final  Pretrial  Conference  or 
before  trial.   Even  where  a  party  rejects  the 
arbitrator's  award,  it  is  most  common  for  that  award  to 
become  a  benchmark  for  further  negotiations  and  to 
facilitate  the  final  settlement.   This  benchmark  draws 
its  authority  from  the  fairness  of  the  process,  the 
neutrality  of  the  arbitrator,  and  the  integrity  of  the 
arbitrator's  decision. 

8.  Please  provide  us  with  any  other  information  you  feel 
will  be  useful  in  our  presentation  to  the  House 
Judiciary  committee  concerning  the  passage  of  H.R. 
1102. 

Answer:   The  District  Judges  and  Magistrate  Judges,  to 
the  best  of  my  knowledge,  continue  to  be  unanimous  and 
enthusiastic  in  their  support  of  the  Arbitration 
Program.   For  litigants,  the  program  leads  to  a  more 
efficient  resolution  of  their  controversy.   We  are  able 
to  provide  in  every  arbitration  case  a  trial-like 
hearing  that  is  unavailable  in  other  cases  except  by 
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trial  itself.   Our  experience  over  these  eight  years  of 
the  Arbitration  program  reflects  that  approximately  l% 
of  the  Arbitration  cases  end  up  having  to  be  tried  to  a 
verdict.   Non-arbitration  cases,  on  the  other  hand,  are 
approximately  4  times  more  likely  to  require  trial  to  a 
verdict.   We  believe,  in  short,  that  we  are  providing 
an  extra  measure  of  justice  to  cases  in  the  Arbitration 
Program  that  is  unavailable  to  other  cases.   The 
success  of  the  program  reflects  the  hard  work  of  the 
arbitrators  and  the  diligent  efforts  of  litigating 
counsel. 


Thank  you  for  your  interest  in  this  subject.   Any  further 
questions  in  this  regard  may  be  addressed  to  the  Honorable  Jerome 
B.  Simandle,  U.  S.  District  Judge, _in  Camden. 
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Appendix  3— Letter  From  Chief  Judge  Thelton  E.  Henderson,  U.S. 
District  Court,  Northern  District  of  California,  to  Ronald 
M.  Sturtz,  April  28,  1993 

Uniteo  States  DtsmicT  Coumt 

NOATRSMa  DctTKICT  00  CALWOHMt* 

Sam  Pwwcivo.  CAurommA  94I02 


THELTON  E.  HENDERSON 
CMICF  JOOCC 


BY  FAX:  (201)  994-7197 


April  28,  1993 


Ronald  M.  Stuz-tz 
Hannoch  Walsman 
4  Backttr  rara  Road 
Roseland,  N«v  Jersey  07068 

Dear  Mr.  Sturtz: 

This  is  to  respond  to  your  April  22,  1993  letter  regarding  the 
Congressional  hearings  on  the  extension  of  the  Court -Annexed 
Arbitration  Act,  28  U.S.C.  f  651.  et  seq. 

Ab  our  district  strongly  favora  continuation  of  our  Court-annexed 
arbitration  prograa,  I  an  delighted  to  learn  that  you  will  have 
the  opportunity  to  support  extension  of  the  Act  at  the  upcoming 
hearings. 

I  have  attempted  to  answer  the  questions  you  posed  in  your  letter 
to  the  best  of  ay  ability,  given  the  shortness  of  time.   I  have 
also  added  some  additional  thoughts  that  you  may  find  useful.   Of 
course,  please  do  not  hesitate  to  let  ae  know  if  I  can  assist 
your  efforts  in  any  other  way. 

1.  On  balance,  doaa  vour  district  support  continuation  of  the 
arbitration  Droaran  aa  a  worthwhile  method  of  adr? 

The  answer  to  this  is  a  resounding  "yes."   X  believe  our 
court-annexed  presumptively  mandatory  arbitration  program 
provides  a  valuable  service  to  litigants  by  providing  a  fair  and 
cost-efficient  alternative  to  the  substantial  delays  and 
formidable  expense  that  is  typically  involved  in  getting  a  civil 
case  to  trial.   As  I  discuss  further  below,  the  program  has  been 
very  positively  received  by  judges,  counsel,  and  litigants.   Its 
discontinuation  would  be  a  great  disservice  to  our  litigants,  and 
leave  a  gaping  hole  in  our  umbrella  of  court  sponsored  AOR 
programs . 
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2.  Do  vou  find  that  thara  Is  litigant  satisfaction  with  the 
arbitration  B-raemmm .    or  do  litiaanta  viaw  arbitration  as  a  form 
of  «»oQnd  claas  iuatiea? 

I  believe  that  litigant  satisfaction  in  our  district  is  very 
high  overall,  emd  that  few  litigants  who  have  participated  in  the 
arbitration  process  would  describe  It  as  a  fora  of  "second  class 
justice."  My  Infomal  aseessnent  Is  borne  out  by  the  Federal 
Judicial  Center  studies  which  show  that,  in  our  district,  90 
percent  of  litigants  reported  an  understanding  of  what  was  taking 
place,  85  percent  felt  that  the  entire  process  reflected  in  the 
arbitration  track  was  fair,  and  that  the  hearing  itself  was  fair, 
and  78  percent  felt  that  the  bearing  provided  a  good  chance  for 
their  side  of  the  story  to  be  told.   My  guess  is  that  if  a 
similar  survey  was  taken  after  jury  trials,  our  arbitration 
program  would  compare  most  favorably.   Significantly,  in  my 
twelve  plus  years  on  the  bench,  I  have  yet  to  receive  a  complaint 
from  any  litigant  concerning  the  arbitration  process. 


3.  Do  vou  find  that  there  is  attorney  satiefaetion  with  the 

Yes,  I  believe  that  the  vast  majority  of  attorneys  who  have 
been  assigned  to  the  arbitration  track  are  satisfied  with  the 
process.   Again,  the  Federal  Judicial  Center  studies  support  this 
view.  They  show  that  80%  of  attorneys  surveyed  support  the 
arbitration  program  in  the  Northern  District,  and  court-annexed 
arbitration  in  general.   Further,  almost  95  percent  of  lawyers 
who  have  gone  through  arbitration  hearings  in  the  Northern 
District  report  having  been  given  adequate  time  at  the  hearing  to 
present  all  necessary  evidence,  93  percent  agreed  that  the 
procedures  were  fair,  87  percent  aqpreed  that  the  arbitrators  were 
fair  and  impartial  and  72%  percent  reported  that  the  arbitrators 
were  prepared  for  the  substantive  proceedings. 

4.  What  negatives,  if  anv.  have  bean  perceived  about  the 
arbitration  programi  are  thav  significant? 

I  do  not  believe  that  any  significant  segment  of  our  bench 
or  bar  perceives  any  serious  negatives  about  our  arbitration 
program.   However,  I  am  aware  that  there  are  those  who  percelvV 
certain  negatives  about  court-annexed  arbitration  programs  In 
general.   I  have  attempted  to  address  some  of  those  concerns 
below. 
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5.  w«jv1d  vour  diatrlct:  reeomaend  to  other  districts  th«  adoption 
Of  r^jindatorv  arbitration  fbut  not  binding  as  undP.r  your  proaraml 
«.  p«ft  of  thair  vmmrvoir   of  ADR  options? 

Yes,  I  vould  strongly  r«coBn«nd  adoption  o£  presunptively 
nandatory  arbitration  programs  in  other  districts. 

6.  Has  vour  district  had  any  diffteultv  in  providing  eompatent 
arbitrators  to  conduct  assigned  proceedings? 

Our  district  has  not  had  problems  finding  sufficient  numbers 
of  competent  arbitrators. 

To  help  ensure  competency,  lawyers  are  not  added  to  the  pool 
unless  they  have  been  admitted  to  practice  at  least  10  years,  are 
admitted  to  practice  in  the  district  court,  and  either  (i)  have 
committed  for  not  less  than  five  years  50  percent  or  more  of 
their  professional  time  to  matters  involving  litigation,  or  (ii) 
have  had  substantial  experience  serving  as  a  'neutral'  in  dispute 
resolution  proceedings,  or  (iii)  have  had  substantial  experience 
negotiating  consensual  resolutions  to  complex  problems.   N.D. 
cal.  Local  Rule  S00-4(a). 


7.   To  the  extant  that  arbitration  awards  have  beer,  femallv 
raiected  for  de  novo  court  proceedings,  do  vou  have  anv 
information  to  support  a  view  that  arbitration,  nevertheless. 
facilitates  ultimata  dlaposltion  of  cases? 

Yes.   The  studies  of  our  district  suggest  that  even  when  a 
party  files  for  a  trial  ia  xxfiifl,  it  is  often  done  simply  to 
preserve  rights,  and  that  the  case  usually  settles  thereafter.   I 
believe  that  these  subseqiuent  settlements  are  significantly 
facilitated  by  the  arbitration  because  the  arbitrator's  decision, 
and  the  arbitration  Itself,  provides  each  side  with  extremely 
useful  guidance  regarding  the  value  and  strength  of  their  case. 
This,  in  t\im,  better  enables  the  parties  to  successfully 
negotiate  a  settlement  from  an  informed  position.  Thus,  it  is 
not  surprising  that  although  requests  for  trial  flfl  novo  are  filed 
In  60%  of  arbitrated  cases,  90%  of  these  cases  settle  prior  to 
trial. 


8.   Please  provide  us  with  anv  other  information  vou  feel  will  ba 
useful  in  our  prasentation 

You  are  no  doubt  receiving  advice  and  Information  from  many 
quarters;  however,  I  would  encourage  you  to  underscore  Bome  or 
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all  of  th«  following  points  in  your  testimony,  as  you  daem  it 
approprlata : 

1.  Tha  tana  "Mandatory  Arbitration"  suggests  an  axtramaly  rigid 
program  which  requires  parties  to  arbitrate  their  cases  without 
exception.   In  reality,  however,  parties  nay  seek  exeaption  fron 
the  arbitrativ^n  track  whenever  particular  circujostances  make 
arbitration  of  their  case  inappropriate.  Thus  the  term 
"mandatory  arbitration"  is  not  only  inaccurate,  but  it  portrays 
such  programs  in  an  unnecessarily  negative  light.   A  more  precise 
and  favorable  description  would  be  "Presumptively  Mandatory 
Arbitration."   I  would  encourage  you  to  explain  this  distinction 
and  utilize  the  term  "presumptively  mandatory  arbitration"  in 
your  remarks. 

2.  The  primary  impetus  for  court-annexed  arbitration  programs  was 
to  provide  a  more  satisfactory  and  cost-effective  service  to 
litigants  with  smaller  contract  and  tort  cases,  which  can  often 
get  buried  in  federal  courts  consumed  with  heavy  complex  criminal 
and  civil  cases.   The  fact  that  such  a  program  might  also  reduce 
caseloads  was  clearly  a  secondary  consideration,  as  is  explained 
in  detail  in  an  article  by  our  Magistrate  Judge  Wayne  D.  Brazil.' 
Thus,  while  opponents  may  seek  to  depict  arbitration  programs  as 
motivated  by  selfish  concerns,  this  Is  historically  not  the  case. 

Also,  experience  has  also  shown  that  the  arbitration 
programs  only  affect  a  relatively  small  percentage  of  the  court's 
docket.  Thus,  docket  reduction  is  clearly  not  a  significant 
factor  in  our  court's  desire  to  continue  our  arbitration 
program. 

3.  One  of  the  key  ways  that  a  presumptively  mandatory  arbitration 
program  delivers  a  better  service  for  litigants  is  by  providing 
an  earlier  "point  of  decision."  Smaller,  non-complex  tort  and 
contract  cases  (which  make  up  the  bulk  of  cases  that  are  assigned 
to  the  arbitration  track) ,  are  often  eventually  resolved  through 


Our  Local  Rule  500-3 (c)  specifically  provides  that  parties 
may  notice  a  motion  for  removal  from  the  arbitration  program,  and 
that  the  assigned  judge  may,  in  hia  or  her  discretion,  exempt  an 
action  where  a  party  has  demonstrated  the  existence  of  cosplex 
qpiestions  of  law  or  fact  or  other  grounds  for  finding  good  cause. 

'  That  portion  of  his  article  discussing  court-annexed 
arbitration  programs  will  be  sent  under  separate  cover. 

^  During  the  program's  first  twelve  years,  the  number  of 
arbitration  hearings  averaged  about  60  per  year. 
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s«ttleaent,  regardless  of  whether  they  are  assigned  to 
arbitration  or  not.  However,  experience  shows  that  attorneys  do 
not  iisually  devote  the  necessary  tine,  energy,  and  expense 
required  to  fully  evaluate  their  cases  —  a  prerequisite  to 
settleaent  —  until  a  firm  trial  date  is  close  at  hand. 
Presumptively  mandatory  arbitration  prograaa  provide  just  such  a 
firm  "point  of  decision"  much  earlier  in  the  life  of  a  case  — 
often  up  to  a  year  earlier  in  our  district.   This  earlier  date  in 
turn  drives  «m  earlier  settlement,  thus  enabling  many  plaintiffs 
to  receive  their  settlement  proceeds  much  sooner  than  they  would 
absent  an  arbitration  program. 

4.   Opponents  of  presumptively  mandatory  arbitration  argue  that 
arbitrations  are  inferior  to  trials,  and  therefore  litigants 
assigned  to  an  arbitration  tracX  are  receiving  second  class 
justice.   However  this  "arbitration"  v.  "trial"  dichotomy  does 
not  hold  up  under  scrutiny  because  it  is  based  on  the  fallacy 
that  litigants  who  are  not  assigned  to  arbitration  will  in  fact 
go  to  trial.   The  reality,  as  noted  above,  is  that  the  smaller 
tort  and  contract  cases  that  make  up  the  buUc  of  the  arbitration 
program  will  usually  settle  prior  to  trial,  if  they  are  not 
assigned  to  arbitration.   Thus,  the  notion  that  litigants  are 
trading  in  trial  rights  for  inferior  arbitration  rights  does  not 
stand  up  when  examined  in  light  of  real  world  clrcximstances. 
indeed,  given  the  likelihood  of  settlement,  a  truer  comparison 
would  be  between  an  arbitraton  (which  does  provide  for  client 
participation  and  a  "day  in  court"),  and  the  settlement  process 
(wherein  the  client  has  no  meanginful  direct  participation) . 
Under  this  more  accurate  comparison,  litigants  actually  fare 
better  when  they  are  assigned  to  an  arbitration  track. 

5.  There  is  no  empirical  evidence  that  I  am  aware  of  that  would 
support  the  notion  that  arbitration  yields  significantly  lower 
awards  for  plaintiffs.  In  our  district,  only  33  out  of  63 
plaintiffs  Who  pursued  a  trial  dft  novo  achieved  any  improved 
result  at  all.  And  of  these,  many  only  improved  their  position 
marginally  —  by  510,000  or  less.   Thus,  approximately  2/3  of  the 
parties  who  demanded  trial  dA  "QVQ  failed  to  improve  their 
position  sufficiently  to  malce  the  cost  of  a  trial  worthwhile. 
Also  notable  is  that  21  percent  of  those  who  had  a  trial  dfi  Qfllfi 
received  a  less  favorable  judgment  after  trial. 


6.  Voluntary  court-annexed  arbitration  programs  are  not  a  viable 
alternative  because  they  generally  draw  little  or  no 
participation.   However,  this  is  not  because  lawyers  or  clients 
find  arbitration,  itself,  to  be  of  little  value.  Rather,  as  I 
discuss  above,  lawyers  and  clients  who  have  been  assigned  to  an 
arbitration  tracJc  are  overwhelmingly  positive  about  the 
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expsrlance.   Rather,  as  sight  b*  anticipated,  counsel  are 
hesitant  to  take  the  responsibility  of  advising  a  client  to  go 
forward  with  an  arbitration,  when  it  is  not  court  ordered. 

It  is  also  worth  noting  that  those  "voluntary"  prograns  that 
achieve  any  degree  of  success  are  rarely  purely  voluntary. 
Rather/  they  generally  involve  at  least  soma  fom  of  guasi- 
pressure  from  the  judges  (for  exanple,  a  judge  at  a  status 
conference  strongly  suggesting  that  the  parties  should  submit  to 
arbitration) . 


I  appreciate  the  opportunity  to  contribute  the  above  thoughts, 
and  hope  they  are  useful  to  your  preparations.  As  aentioned 
above,  our  Magistrate  Judge  Wayne  Brazil  has  written  an  extensive 
article  on  presumptively  mandatory  arbitration  programs,  which 
spea)cs  more  eloquently  than  I  on  many  of  the  points  made  in  this 
letter.   I  am  sending  a  copy  of  this  article  by  separate  cover 
and  encourage  you  to  sake  use  of  it  in  whatever  way  you  can.   I 
am  also  enclosing  a  booUet  that  describes  the  ADR  Procedures  in 
our  Court. 

I  wish  you  the  best  of  luck  en  Capitol  Hill I 

SincarelVj 


Thai ton  E;  Henderson, 
Chief  Judge 
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Appendix  4.— Letter  From  Chief  Judge  Ralph  G.  Thompson,  U.S. 
District  Court,  Western  District  of  Oklahoma,  April  26,  1993 

pibb  jiixitB  ^nlrict  Cixaxi 

llMtn  ^iaWrt  at  CUiipn 
"^  (KlrilM  Cti^  MUfhb  73U2      .      vi  >^     J(U  m^ui 


April  26, 1993 


RonaU  M  Stnitz.  E14. 
KANNOCH  WEISMAN 
4  B«cker  Kum  Road 
RoMlud,  NJ  07068 

Ui  RR.  1102,  EneailOB  of  Gout  •  Annotd  Aifaltntloii  Act, 
28  U.5.C  1651.  et  Mq. 
CONGRESSIONAL  HEARINOS  •  MAY  5. 1993 

Dew  Mr.  Stroic 

The  United  Suia  Dtotriet  Court  for  tbe  Wettem  Otstila  of  OUebome  U  moet  inpportivc  of  It^ 
coi>rt-«BBcxed,  meadeiafy  bat  aon-Miidla^  ubitrttlon  progruL  Thli  oout  hi*  vtUlzed  the  procetfnr*  tinet 
1985  with  food  raooau.  We  hope  the  foUowinf  eafwen  to  joia  queattoos  will  be  hclpftal  la  yosr  preicnudaa 
at  the  Confreatioaal  hear1n|g 

L  OvooortrapporaooatlBviaee  of  arblmtloaprofruu  tad  flads  them  worthwhile.  Noa*biiidlaf 
arbltntkn,  both  Biadatoiy  aad  coaaeasial,  hat  become  w  lategnl  part  of  the  Utl|atka  prooeaa  in  oar  ooon. 
Attonejn  who  pncUce  here  reinlaitjr  pUn  Cor  it  lad  build  It  into  their  UUfitlon  eaie  maaafeaeat  aad  oflea 
rely  oa  belag  pnt  lato  oiudatary  aiMtrailon  to  apeed  ap  the  aettlement  proGeai.  Uied  aa  aa  early  aettleaieni 
eaoonrafiai  profram  (ratha  thaa  a  replaoemeat  for  the  trial  u  ia  lome  other  ooura),  ow  program 
emphatlxaa  the  leitlaf  of  a  heeriaf  before  fan  diioovciy  for  the  trial  of  the  caic  it  ooaipkted,  (hereby 
lOtamlialni  diioovcry  for  aibitratloa  hearing  purpoaea  aad  itvla|  coau.  It  itreaaea  early  oommonlcailoa 
between  the  pertiea  oa  the  caieatlal  issue*  oa  each  aide  of  the  dispute.  It  is  now  oae  of  flow  oourt.4ponsorod 
ADR  procednrea  available  ia  the  Weatero  Dlstrla,  offeriai  aa  alternative  to  early  oiediatioa,  the  summaiy 
Jury  trial  and  the  aufiatraw  Jodfo-boaied  settlement  confereaoe.  Non-binding  aibiiratlon  with  the  dieao 
preseat  is  a  good  oombiaatka  of  the  adversaiy/adjodlcative  prooeu  with  a  settlemcat  approach.  With 
attorseys  maUng  preaeautloas,  the  attorney  can  (eel  in  control  of  the  case.  At  the  same  tine,  the  prooeu 
aDowt  the  cUeat  a  better  pcrspecti««  of  the  case.  Not  oaly  is  it  aa  incentive  for  early  setDement  but  the 
pxooen  caa  aarrow  iasuea  aad  thereby  help  direct  remaining  discovery.  The  award  can  be  a  trial  predictor  or 
can  be  tiseAil  tbr  *»f«"«««|  or  ooatlnning  aefotlation.  If  the  award  is  accepted  or  the  case  settled,  coaa  of 
the  full  trial  are  saved. 

X  Lftlfua  luveyt  tad  other  commeats  are  generally  favorable  to  the  prooeaa.  According  to  the 
Federal  Jodldal  Center  survey  of  our  court,  over  80%  of  the  litigants  who  experienced  non-binding  aibiiraUon 
In  this  disolct  agreed  that  the  preceu  was  lUr.  In  this  Conn  there  are  no  known  commeats  oonceming 
"second  dett  Jusdoe.*  Ia  tkct,  oonuients  geaeraUy  are  that  lidpnu  tkvor  early  arbitration  in  aa  attempt  to 
save  cost*  aad  like  the  attention  given  to  their  case  by  both  the  conn  aad  the  neutral  arbitrator. 

3.  Attorney  satls&ctlonhu  been  shown  also  through  tniveys  and  many  oommena  to  conn  itAfl.  Over 
80%  of  the  defease  attomeyt  and  90%  of  the  plalntlirs  bar  approve  both  the  concept  aad  the  spedflc  program 
in  this  dUirla  accoidlng  to  the  Federal  Judicial  Center  lotvey.  The  more  recent  cfvil  Jnstlce  Advisory  Group 
survey  collected  by  our  courts  CtvU  Justice  AiMsoiy  Group  Indlcaied  utU&ctloa  due  to  the  program's  ability 
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to  ficIlUAte  walemeDt*  Anomeyi  In  our  dUtrict  tlso  like  bdag  ■  pan  of  Uu  aititntor  trlffflon  proccM. 
Throu(li  th«  yean  attoraeyi  txv  rated  over  and  over  li  li  the  early  letHni  of  the  hearlnf  that  cauMi  the 
neoeaaaiy  discovery  to  be  doac  to  (et  the  cue  tcnjed. 

A.  In  regard  to  "negativea.'  reahtanoe  to  new  ooaeepta  and  to  change  U  alwayi  to  be  mrpn^f^  Ov 
aitliration  prognm  wat  the  fim  of  tu  kind  in  either  the  lute  or  federal  courts  In  the  nate  of  Oklahoma. 
Oeoerally,  nuxt  oeptive  oommcaa  have  not  been  that  lignlflcaat.  Attorneys  select  the  hrearlng  date  so 
complaints  of  Mttinp  too  early  fOr  suflldent  disooveiy  can  be  dlsooanted.  Wanting  ihe  )udge  to  role  on  a 
motion  tor  iiimmaiy  judgment  rather  than  settle  is  often  heard.  Extra  coat  if  the  case  doea  not  settle  is 
obvious  but  often  issues  are  narrowed  or  better  trial  preparaUon  results.  Awards  can  polarirg  parties  but  more 
often  it  gives  them  an  evaluation  or  opinion  by  a  well  respected  attorney.  And,  if  arbitration  is  held  in 
conjunction  with  other  settlement  techniques  such  as  a  settlement  conference,  the  results  can  still  be  h^rx^nri^] 

5.  Beause  parties  can  ahrayi  request  to  be  oempted  from  the  program  and  becanae  a  fun  trial  oa 
the  merits  is  alwB)«  available  on  ArannA,  the  mandaioty  aspea  of  onr  program  has  never  really  caused  any 
probtcBM.  Many  sttoneyt  (lor  both  plaintiCEi  and  defendsno)  have  stated  that  the  court-ordered  aspea  has 
been  very  hrnfflrtsl  to  settlement  discussions,  espediUy  when  stubborn  or  unrealistic  cUenta  are  Involved. 
Mandatory  or  coun-ordertd  programs  also  relieve  one  side  from  any  appearance  of  weaknaas  by  requesting 
a  settlement  procedure.  Because  we  began  with  a  mandatory  prograa,  many  attomciys  as  well  u  liiiganta, 
have  become  (kaniar  with  the  progrtBi  aitd  lu  benefit*  who  ini^t  othenrUe  not  have  chosen  to  tiy  1l  Now 
they  often  requeat  to  use  the  process.  This  adjudicatory  ADR  tool  is  br  leu  eipenstve  to  mt  than  the 
summary  jniy  trial  and  when  a  cotirt  makes  available  several  ADR  options  such  as  mediation  or  the  settlement 
con&rencs  (tscfliuted  or  assisted  negotiation),  It  rounds  out  the  cholOB  of  the  several  settlement  processes 
and  thereby  increases  aocett  to  ctvU  justice  through  the  courts.  The  CtvU  Justice  Reftnm  Aa  virtually 
maadatea  federal  distxio  couru  to  inctade  ADR  in  their  expense  and  delay  reduction  plana.  Conns  cannot 
aflbrd  to  set  up  proframs  with  stall  toreis  and  procedures  and  not  ham  them  used,  apedally  when  these 
mandatory  programs  have  been  tried  suoceaafully. 

6.  Originally,  our  judges  selected  and  approved  over  300  wen  respected  members  of  the  ber  to  the 
stbitrator  panel.  Since  then,  we  have  always  had  a  waiting  list  of  attorneys  who  wish  to  be  appointed  to  the 
panel  It  has  become  qtiite  preadglous  to  serve.  Conunenu  by  attorneys  and  litiganu  over  the  yean  are 
generally  that  the  arbitrator  was  competent,  fair  and  well  prepared.  We  do  exempt  anomeys  oa  the  arbitrator 
panel  from  service  under  the  Criminal  Justice  Aa  if  ihey  so  request,  and  always  provide  training  when  any  new 
group  is  appoinud  to  the  panel 

7.  Aibitrttlon.  or  for  that  maner  any  early  ADR  procedure  when  the  ptrtlea  eome  together  and 
share  or  catplain  their  venloa  of  the  facu  and  the  law,  can  begia  the  comfflnaicitloa  prooaas  that  can  lead  to 
settlement  This  is  verified  through  many  co&veiutions  of  our  ADR  staff  with  oar  arbltratoit,  mediaton,  the 
settlement  oonfbrenoa  judge  and  attoneys  who  have  participated  in  these  processea.  The  award  itself 
stlfflulaiea  senVaacnt  (lisfusstoa  U  a  case  that  has  been  through  atbitratioa  in  our  ooun  reaches  the  judge 
hosted  settkateat  ooatoeaoe  stage  that  our  conn  requires  shortly  before  the  actual  trial,  the  settlement 
confbrenoB  maglstrBte  Judge,  with  the  pertlea  permissiOB,  utilizes  the  arbitrator^  acpertise  and  his  or  her  sward 
to  stimulate  fteHter  settlement  dlscussioat.  Our  luttstia  have  shown  that  since  program  inception,  of  all  the 
cases  that  have  actually  held  an  arbitration  bearing  and  requested  a  trial  da  novo,  only  5%  have  ever  gone  to 
trial  Bowerer,  the  reel  stgnlflceaee  of  these  arbltrvtloa  prograna  la  net  ta  wbMbar  or  how  maoy  casas 
danand  4e  noro  trial  or  fo  oa  to  trial,  bat  In  bow  maay  den^  in  stfnlfleeaee  la  ia  bew  aseay  settle  oa  the 
eve  of  the  hearing  date  or  abortly  tharsaftsr.  To  ui,  that  meastues  the  true  worth  of  these  progrsms.  They 
enooursge  earty  settlement  and  thus  save  costs,  (tee  stuched  soccerpt  from  the  Alternative  Dispute  Resolution 
End  of  Year  Repon  for  1992  for  the  United  Suus  District  Coun  fbr  the  Watem  Distrla  of  OUshoms 
concerning  Coun-Annewd  Arbitration). 
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■  paadini  toe  ptymeai  of  oux  trbitnton'  tec*  depends  on  the  eneniioo  of  thete  prognmi  beyond 
th«  ,un»et  daiTT^  fondi,  »nd  the  uUjnnwnt  or  provUlon  tor  court  dert  1^ 
utodAted  with  thoe  ptofrtim,  tie  at  the  heart  of  the  luccea  of  thcu  profnni  from  u  »dailnlitritlv« 
oenoccttve.  TTwc  an  no  coopllcited  collection  proeednm  to  piy  trbltriKW  toei.  Cwe*  move  prompUjr 
Suonih  the  ptocau  with  the  itefr  ■uUtuce.  Al«o.  fovemment  ce*ca  uilpcd  to  •ittmtioa  with  the  UA 
Attoraeyi-  offlce  involvement  ere  JkdUuted  by  the  wty  iheee  progrunt  ere  currentljr  mi  up  and  funded. 

Oui  experience  with  the  trbltntlon  propMM  In  the  eilstln|  crun«  tor  both  mindetory  and  vohintaxy 
orotrinuiUowcd  under  the  1988  Judiual  Improvement!  Act  hu  been  entirely  favonhk.  -nui  court  would 
wtttowneancaenilonoftheproirami.  Ple«»e  contaa  our  ADR  Adnlniitntor  and  law  dert.  Ann  Minhall. 
(4aS-231«5S21)  If  you  have  any  queaitow  or  If  we  can  be  of  any  further  astlstaace. 


C-<^Xls;4^ 


Ralph  O.  Thompaon 
Chief  Judge 


10 " 


ROT:am 
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Aiucbmeat  to  Stnnx  Ictur 

EXCERPT  FROM  ALTERNATIVE  DISPVTE  RSSOLOTION  END  OF  YEAR  REPORT  FOR  lf93  FOR  THE 
UNITED  STATES  DlgTRICT  COURT  FOR  THE  WESTERN  DISTRICT  OF  OKLAHOMA  CONCERNING 
COURT-ANNEXED  ARBITRATIONt 


Id  aicaOu  year  1992,  ooan-anacsBd  arbitntloa.  the  lunmuy  )uy  triil  ud  the  ouflttnta  Jud(»> 
hotted  tettleaent  oonferenoe  oondnued  to  uiiit  with  earlier  and  leu  oMtiy  dlipoaldoa  of  dvil  mn  The 
addition  of  the  Qvfl  Jiutlce  Advlioiy  Groupl  recommended  early  mediation  program  haa  lupplcmeated  ^hftft 
other  proceduraa  ottstini  an  even  earlier  and  more  eoii  effective  lettlemeat  proceaa  to  all  Udfaao.  Thii 
report  gives  lutistia  for  the  mediation  program  for  its  first  year  and  tot  aiWtration  and  the  sammary  Jnry  trial 
for  the  past  3  yean  for  a  clearer  idea  of  their  performance  and  utIlizatloa_ 

Court-Anneied  Arbitration.  Although  certain  cases  fall  within  iha  'Jurisdictional  aaonai'  for  maadatoiy 
arbitration,  most  Jtidgea  are  allowing  counsel  lo  choose  whether  artltntkn  or  medlailoa  would  be  most 
appropriate  (or  thetr  particular  case  at  the  Initial  sutuiAchcdnUng  conference  If  early  ADR  is  warranted.  In 
1992,  201  cases  wen  rcCenad  to  aoB-blnding  arbitration  (150  fUl  Into  the  maadatoiy  category  and  51 
voluaurUy  requested  the  program.)  Only  7  J%  of  the  calendar  year  caseload  utilized  thta  track,  down  from 
16%  In  1991  and  11%  is  199a  Tito  fluaaatloa  la  dvQ  caseload  numben  as  well  m  allowlag  counsel  to  dioose 
between  arbitntioa  and  medlatfcm  may  panlalty  opiain  the  percesugas  in  caseloed  chaafa  bat  aoual  numban 
are  not  all  that  difEereat.  Although  18S  aibitntiOB  hearings  were  actually  set  and  scheduled,  only  92  hearlnp 
were  held  due  to  the  early  dispoalttoa  nature  of  this  process.  (96  cases  never  reached  hearing  with  many 
settling  on  the  eve  of  the  heating.)  Hearlnp  are  normally  scheduled  well  before  the  discoveiy  cutoff  data. 
Of  those  cases  that  held  hearings,  only  54  requested  a  trial  de  novo,  the  reoiainlng  3S  either  accepted  the 
award  (10)  or  settled  with  the  aid  of  the  art>ltrator's  award.  Compared  to  1991  aad  1990,  there  were  190 
referrals  la  1991  aad  223  in  1990;  130  cases  actually  held  hearlnp  la  1991  and  19  la  1990(  69  requseted  to  go 
back  to  the  trial  track  la  1991  and  39  la  199a  Although  very  few  of  the  casea  that  ntfllae  the  arbitration 
process  ever  reach  trial,  the  real  signlflcance  Is  that  the  arbitntioa  hearing  deadline  trlggait  early  resolution 
just  before  or  shortly  after  the  beerlag.  Thus  this  program  still  is  performing  as  It  was  designed  and  intended  • 
to  encourage  tutf  settlemeat 
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Appendix  S.-Letter  From  David  L.  Edwards,  Clerk  of  Court,  U.S. 
District  Court,  Middle  District  of  Florida,  to  Ronald  M. 
Sturtz,  April  29,  1993 

UI^TTED  STATES  DISTRICT  COURT 
MIDDLE  DISTRICT  OF  FLORIDA 

OfTice  of  the  Clerk 

311  West  Monroe  Street,  Room  110 

P.  O.  Box  53558 

Jacksonville,  Florida   32201 


Ujtid  L.  Edwirds 

CUft 
(9041  233-I804 


April  29,  1993  RECEIVED 

Mi^Y  0  "  199? 

Mr.  Ronald  M.  Sturtz 
Hannoch  Weisman 
4  Becker  Farm  Road 
Roseland,  NJ   07068 

Dear  Mr.  Sturtz: 

Since  Chief  Judge  Moore  was  preparing  to  leave  for  a  national  conference  of 
Chief  Judges  when  your  letter  arrived,  he  asked  that  I  respond  on  his  behalf. 

By  way  of  personal  background,  I  was  the  Chief  Deputy  Clerk  of  this  Court 
when  the  judges  voted  to  adopt  a  mandatory  court-annexed  arbitration  program  in 
1984  and,  as  such,  was  very  much  involved  in  its  implementation.  I  also  undertook 
some  early  in-house  evaluations  of  program  progress  and  worked  closely  with  the 
Federal  Judicial  Center  in  their  comprehensive  survey  of  our  program.  I  was  appointed 
Clerk  of  Court  in  January  1990  and  have  continued  to  monitor  and  evaluate  the 
arbitration  program-most  recently  in  conjunction  with  our  Civil  Justice  Reform  Act 
Advisory  Committee  study  of  the  court's  civil  case  management  practices. 

i  shall  address  the  topics  addressed  in  your  letter  in  the  order  in  which 
presented. 

1.  On  balance,  the  district  does  support  continuation  of  the  arbitration 
program.  My  office,  which  m.anages  the  program  is  overwhelmingly  suppoaive. 
Among  the  nine  active  judges  of  the  court,  seven  have  voiced  continuing 
support,  one  is  neutral,  and  one  appears  slightly  less  than  convinced  of  the 
program's  overall  value. 

2.  It  is  the  opinion  of  our  deputy  clerks  who  manage  the  program,  swear 
the  panel  anorneys,  and  regularly  attend  the  hearings,  that  the  majority  of 
litigants  view  the  program  favorably-particularly  since  they  are  aware  that  the 
arbitration  award  is  not  binding  and  that  the  right  to  trial  de  novo  can  be 
exercised  by  either  side.  This  current  opinion  is  consistent  with  the  earlier  FJC 
finding  that  the  majority  of  those  litigants  polled,  supported  the  program. 
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3.  It  is  my  view,  and  that  of  our  deputy  clerk  arbitration  coordinators  that 
while  there  is  still  general  satsfaction  expressed  by  attorneys,  there  is  a 
growing  preference  for  the  court's  formal  mediation  program  which  was 
adopted  in  1989.  Many  attorneys  appear  to  feel  that  the  coua  should  retain 
both  programs  while  offering  counsel  the  choice  of  the  ADR  program  they  feel 
best  suits  individual  cases  and  clients. 

4.  During  the  recent  CJRA  committee  discussions  regarding  the  court's 
ADR  prcgrarr.,  3  fev.  atrornoyt  voiced  displeasure  with  tha  fact  that  the 
arbitration  program  forces  them  to  'play  their  hands"  earlier  in  the  life  of  a  civil 
case  than  they  would  prefer.  These  were  plaintiffs'  attorneys  (contracts/torts) 
who,  while  not  advocating  the  use  of  the  program  with  respect  to  their  cases, 
joined  in  a  recommendation  that  the  program  be  expanded  to  include  prisoner 
civil  rights  petitions. 

5.  In  my  opinion,  the  majority  of  this  court's  judges  would  recommend  the 
adoption  of  mandatory  arbitration  to  other  districts  in  conjunction  with  other 
ADR  mechanisms  such  as  mediation.  Arbitration,  while  mandatory  by  local  rule 
with  respect  to  specific  classes  of  civil  cases,  is  not  binding  on  the  parties. 
Additionally,  the  court  will  soon  consider,  as  a  recommended  feature  of  its 
CJRA  Plan,  extending  the  arbitration/mediation  option  to  counsel. 

6.  This  district  has  had  no  difficulty  in  providing  a  panel  of  three  competent 
arbitrators  to  each  hearing.  We  currently  have  approximately  450  attorneys 
who  applied  for,  and  have  been  certified  by  the  court  as  arbitrators. 

7.  While  it  is  true  that  only  11  percent  of  arbitration  panel  awards  are 
accepted  by  both  parties  at,  or  immediately  following  the  hearing,  we  do  have 
current  oata  which  t>wn)ciistii3ie  uiji-  iht  ciibiiraiien  pro^.a^M  Ccos,  i.^deed, 
facilitate  ultimate  disposition  of  civil  cases. 

A  few  weeks  ago  we  analyzed  the  disposition  rates  for  civil  cases  filed 
in  the  Middle  District  of  Florida  in  calendar  year  1991 .  This  analysis  revealed 
the  following: 

pilfitj  1/1/91-12/31/91  CiPSgd  t>Y  12/31/92 

4070  non  arbitration  cases  3168  (77.8%) 

481  arbitration  cases  424  {88.1  %) 
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While  it  is  clear  that  cases  subjected  to  the  arbitration  process  are  being 
disposed  of  earlier  than  other  civil  cases  (a  loajor  ADR  goal),  there  are  other 
program  benefits  not  evident  in  these  numbers  which  speak  to  the  value  of  this 
program.   Among  the  more  notable  are: 

►  only  3  percent  of  those  closed  arbitration  cases  reflected  above  were 
concluded  at  trial  versus  6  percent  of  the  closed  non  arbitration  cases. 
The  resultant  cost  savings  to  arbitration  case  litigants  is  obvious. 
Equally  importar.t  is  the  fact  tha;  xhc  saved  bench  tima  is  devoted  by  the 
judges  to  the  trial  of  other  civil  and  criminal  cases. 

>  the  program  is  managed  almost  exclusively  by  the  clerk's  office,  again 
conserving  valuable  judge  time  for  the  disposition  of  more  criminal  and 
npn  arbitration  civil  cases. 

8.  The  ultimate  yardstick  by  which  arbitration,  or  any  ADR  mechanism, 
should  be  measured,  is  the  degree  to  which  it  contributes  to  the  overall 
"current'  condition  of  a  court's  civil  docket.  In  1983,  the  year  before 
implementation  of  this  court's  arbitration  program,  the  Middle  District  of  Florida 
judicial  workload  profile  reflected  the  following: 


Category 

Civil  filings  per  judgeship 

Terminations  per  judgeship 

Percentage  of  civil  cases 

over  3  yrs.  old  5.2%  51st 

The  court's  workload  profile  for  statistical  year  1992  reflects  the  following: 

Civil  filings  per  judgeship  442  11th 

Terminations  per  judgeship  512  11th 

Percentage  of  civil  cases 

over  3  yrs  old  3%  22nd 


National  Ranking  Among 

Number 

94  U.S.  District  Courts 

443 

59th 

480 

44th 
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As  significant  as  these  differences  are,  the  1992  statistics  and  rankings  are 
dramatically  more  pronounced  when  considering  that  per-judgeship  actions  are  based 
on  authorized,  not  actual  judgeships.  In  1 983,  this  court  had  only  7  vacant  judgeship 
months.  In  1992,  the  court  had  25.2  vacant  judgeship  months--a  shortage  of  more 
than  two  judges  throughout  the  year. 

The  court  attributes  its  success  in  disposing  of  more  cases  per  judgeship  and 
reaching  an  historic  low  in  percentage  of  cases  over  3  years  old  (despite  one  of  the 
heaviest  oaseloaos  in  the  nation)  to  three  factois: 

>  judges  working  harder  and  longer 
*■  visiting  judge  assistance 

>  the  arbitration  program 

I  trust  that  this  information  will  be  of  some  assistance  to  you  as  you  prepare 
for  the  May  5th  hearings.  Please  call  should  you  require  any  clarification  or  expansion 
of  the  information  provided. 

Sincerely, 


David  L.  Edwards 
Clerk  of  Court 


DLE/vh 

c:         Chief  Judge  John  H.  Moore,  II 
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Appendix  G.-Letter  From  Chief  Judge  Thomas  C.  Platt,  U.S. 
District  Coubt,  Eastern  District  of  New  York,  to  Ronald 
M.  Sturtz,  April  23,  1993 


THOMAS  C.  H-ATT 
CHItf  4ue«i 


^Biriltb  ^isUt  ^ittairt  Court 
Xiitmi  Biitrirt  of  'Ht^  fork 


PLCASC   n€H.r  TO: 

■  MOOKLVN  CHAMBtRS 

US.  COUNTMOuat 

asa  CAOHAN  »\.*x*  tAsr 

•  NOORLVN    NB1M  TONA   IIIOI 

UNIONDALC  CHAMIEMt 

UMIONOALC  AVK  AT 
UMIONDAkt.  NfW  VOMM  1IISS 


April   23,    1993 


RECFIV'O 


Ronald  M.  Struti  APP  ?.  .   ]^.9'- 

Hannoch  Waisman 
4  Backar  Para  Road 
Roaaland,  Naw  Jaraay  07068 

Ra:   H.R.  1102 

Extansion  of  Court -Annaxad  Arbitration  Act, 

28  U.S.C.  S651  at  saq. 

pnnaraaaionil  Hearings  -  Mav  5.  1993 

Oaar  Mr.  Stxirtz: 

In  raply  to  the  quaationa  contained  in  your  latter 
dated  April  22,  1993: 

1.  Yea. 

2.  Yea  (to  the  firat  part)  and  no  (to  the 
aacond  part) . 

3.  Yea. 

4.  Nona. 

5.  Yea. 

6.  No. 

7.  No  apacific  information;  however,  we 
have  only  had  a  email  number  of  dfi  nSYfi 
applications  in  the  paat  6  1/2  years. 

8.  Approximately  8%  of  our  civil  cases  are 
handled  in  our  arbitration  program,  and 
the  very  heavy  case  loaa  of  our  District 
Court  Judgea  ia  reduced  accordingly. 

I  thinJc  all  of  our  judgea  are  pleaaed  with  our 
arbitration  program  and  would  favor  the  extenaion  of  the 
authorization.  ^ 

Sincerely  yours. 


r/ay 


THOMAS  C.  PLATT 
Chief  Judge 
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